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ACTIONS AT LAW IN THE FEDERAL COURTS 


SF depuis methods of regulating judicial procedure have been 
employed in England and in America to various extents at 
various times; they are the common-law method, the statutory 
method, and the method of regulation by rules of court. 

1. At common law the bulk of the rules of procedure were 
developed as the substantive common law was developed, largely 
by a process of deductive logic. The difficulty with this method 
was that the courts came to regard the rules of procedure as an 
end in themselves instead of as a means to an end. The courts 
were more anxious to work out a symmetrical system than to 
evolve a machine for determining the substantive rights of the 
parties. Owing to the interrelation in primitive legal systems 
between substantive law and procedure, it was perhaps inevitable 
that it should be so. 

2. The common-law system became so technical that it finally 
was superseded to a large extent in many of the American states 
by the second method of regulating procedure, the method of stat- 
utory regulation. To a certain extent, to be sure, there have al- 
ways been statutory provisions as to procedure; but in the 
third quarter of the nineteenth century the legislatures of 
various states adopted codes of procedure, in which attempts 
were made to lay down definite rules governing practically the 
whole conduct of law suits. This method also has proved to be 
not very successful. The statutory system is too rigid for effec- 
tive practical use. The more detailed the statutes are in their 
provisions, the less satisfaction they have given. In New York, 
for instance, the late Code of Civil Procedure, with its three thou- 
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sand and more sections, gave even less satisfaction than the origi- 
nal and much more brief Code of Procedure of that state. 

3. Recently there has been a growing tendency to employ the 
third method of regulation, —that by rules of court. To some 
extent the common-law principles and statutory provisions have 
always been supplemented by rules of procedure adopted by the 
courts; but the recent tendency has been to use this method 
much more extensively than formerly. In England the Judica- 
ture Acts are comparatively brief, and the bulk of the law of 
procedure is contained in rules of court. The same thing is true 
in most of the English possessions. In New Jersey the admirable 
Practice Act is very brief, and the rules of court cover most of 
the field of procedure. In Colorado the Supreme Court has been 
given complete authority to regulate procedure. In several other 
states considerable portions of procedure are or may be regulated 
by rules of court, as in New York, Alabama, Michigan, Virginia, 
and New Hampshire. 

In the federal courts procedure in suits in equity, in pro- 
ceedings in admiralty, in bankruptcy cases, and in copyright 
cases is regulated by rules of the Supreme Court. Various federal 
commissions have by rules made provisions for procedure in 
proceedings brought before those commissions. In actions at 
law, however, Congress has provided that the federal district 
courts in matters of practice should conform as near as may be 
to the practice existing in the courts of the states within which 
the district courts are held.’ The idea in enacting this provision 
was that the lawyers practising in a particular state should not be 
compelled to learn two methods of practice. As a matter of fact, 
however, owing to various constitutional and statutory pro- 
visions, and owing to the liberal interpretation which has been 
given to those words “ as near as may be,” practice in the federal 
courts even on the common-law side differs considerably from 
the practice in any state court. 

A bill (S. 2061) has been introduced in the Senate of the 
United States. providing as follows: 


“The Supreme Court of the United States shall have the power 
to prescribe, by general rules, for the district courts of the United 


1 Rev. Stat., § 914. 
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States and for the courts of the District of Columbia, the forms of 
process, writs, pleadings, and motions, and the practice and procedure 
in actions at law. Said rules shall neither abridge, enlarge, nor modify 
the substantive rights of any litigant. They shall take effect six 
months after their promulgation, and thereafter all laws in conflict 
therewith shall be of no further force or effect.” 


There can be no doubt that the proposed legislation is con- 
stitutional. As has been said, the rule-making power has been 
exercised without challenge by the Supreme Court of the United 
States in equity, admiralty, bankruptcy, and copyright cases, 
and by the courts in several states. Moreover, long before the 
federal Constitution and the constitutions of the states were 
adopted, the courts had been laying down rules of procedure 
governing the proceedings before them. In Tidd’s famous book 
on Practice, the leading treatise on the subject about the time 
when the federal Constitution was adopted, there is a table of 
rules of court, some of them promulgated as far back as the reign 
of Henry VI. There is no doubt that the power to regulate pro- 
cedure is a judicial, as well as a legislative power; and constitu- 
tional provisions for the separation of powers do not make non- 
judicial a power which had long been recognized and exercised as 
a judicial power. In Bank of the United States v. Halstead, the 
Court, in speaking of the power to regulate procedure, said: 


“Tt is said, however, that this is the exercise of legislative power, 
which could not be delegated by Congress to the Courts of justice. 
But this objection cannot be sustained. . . . Congress might regulate 
the whole practice of the Courts, if it was deemed expedient so to 
do: but this power is vested in the Courts; and it never has occurred 
to any one that it was a delegation of legislative power.” ? 


The legislature cannot, to be sure, constitutionally give power 
to the courts to make laws covering substantive rights. The 
making of such laws is a legislative and not a judicial function. 
The courts may not make substantive law except in so far as 
the decision of an actual controversy serves as a precedent for 
the determination of subsequent controversies, if, indeed, this — 
process can be called making and not merely pronouncing or 


2 10 Wheat. (U, S.) 51, 61 (1825), 


4 HARVARD LAW REVIEW 


discovering law. In the Senate bill, it is expressly provided that 
the rules of the Supreme Court shall not affect the substantive 
rights of any litigant. 


The principal advantages of the proposed legislation may be 
briefly stated as follows: 


(1) Procedure should be regulated by those who have expert 
knowledge of the subject; the courts rather than the legislators 
possess this expert knowledge. The Supreme Court may and 
doubtless will call upon other judges and members of the bar 
for suggestions and assistance as they did in framing the present 
Equity Rules. 

(2) If changes are needed, the need is more readily perceived 
by the courts who function under the rules than by the legis- 
lators; and changes can, therefore, be more readily made when 
need appears. 

(3) A rule of court can be applied by the court with less 
rigidity than a statutory provision. The result would be to 
minimize decisions based on technical questions of procedure 
instead of on substantive rights. | 
~ (4) There is at present a difficulty in fixing the responsibility 
for delay and expense and miscarriage of justice due to pro- 
cedural difficulties. The proposed change would definitely fix 


upon the courts the responsibility for the efficient administration 
of justice. 


For many years at each of its sessions an effort has beer made 
to induce Congress to confer upon the Supreme Court of the 
United States the power to regulate practice on the common-law 
side in the federal courts. Five years ago it was said by the 
writer in the pages of this Revrew * that there was a near prospect 
of the passage of such a statute by Congress, and a hope was 
expressed that the statute would be enacted. The prophecy 
has not yet been fulfilled, but the hope is at present brighter 
than ever before. The enactment of such a statute has been 
advocated by the American Bar Association and by numerous 
state Bar Associations. It has been advocated by justices of 
' the Supreme Court and other judges, by law professors, and by 


8 Austin W. Scott, “The Progress of the Law, 1918-1919 — Procedure,” 
33 Harv. L. Rev. 236. 
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many members of the bar. The arguments in favor of regulation 
of procedure by rules of court have been fully and admirably 
presented by Professor Pound,* Professor Hudson,’ and Professor 
Morgan.® It is earnestly hoped that Congress will at the next 
session enact this legislation. It is believed that the enactment 
of the bill will mark the most important single step ever taken 
in the improvement of judicial procedure in the United States. 


Austin W. Scott. 
Harvarp Law 


4 Roscoe Pound, “ Regulation of Judicial Procedure by Rules of Court,” 
to Int. L. Rev. 163. 

5 Manley O. Hudson, “The Proposed Regulation of Missouri Procedure by 
Rules of Court,” Untv. or Mo. Buty. (Law Series), No. 13. 

6 Edmond M. Morgan, “ Judicial Regulation of Court Procedure,” 2 Munn. 
L. Rev. 81. 
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JUDICIAL DETERMINATION OF QUESTIONS OF 
FACT AFFECTING THE CONSTITUTIONAL 
VALIDITY OF LEGISLATIVE ACTION 


i discussions involving the authority of the judiciary to 

determine the constitutional validity of legislation, it is as- 
sumed, not infrequently, that the question for decision is a rela- 
tively simple one involving merely the determination of the 
existence of harmony or conflict between two legal texts, viz., 
the constitution and the challenged statute; or, in other words, 
presenting only the not unusual difficulty met with “if two laws 
conflict with each other,” in which event “ the courts must decide 
on the operation of each.” It was thus that Chief Justice 
Marshall described it in Marbury v. Madison." 

While this is undoubtedly a correct description of one class of 
cases arising out of a claimed conflict between a statute and the 
fundamental law, the development of constitutional doctrines has 
rendered it quite inadequate as applied to another and highly 
important class. In this latter class of cases, here brought under 
consideration, no court can undertake to decide upon the validity 
of legislation by a mere comparison of its provisions with those 
of the applicable constitution, but it must first be informed as 
to the truth of some question of fact which the statute postulates 
or with reference to which it is to be applied; and the validity 
of the legislation depends on the conclusions reached by the court 
with reference to this question of fact. Now, while the training 
and experience of the judge justify the assumption that he is 
specially qualified to decide the usual question of law, an as- 
sumption which may well include the ordinary question of con- 
flict or harmony between the text of a challenged statute and the 
text of the constitution, there is no similar basis for the assump- 
tion that he is specially qualified — unless the relevant informa- 
tion is properly developed in the case before him —to determine 
these underlying questions of fact with reference to which, in the 


1 x Cranch (U. S.) 137, 177 (1803). 
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cases here considered, the validity of legislation must be 
determined. | 

Moreover, these underlying questions of fact, which condi- 
tion the constitutionality of the legislation, are at times questions 
on which the layman feels justified in forming his own opinion 
and in declining to yield it to that of the judge, at least when © 
the judge bases his determination, not on evidence produced in 
the case before him, but on his general information, — the same 
foundation upon which the layman builds his conclusion. As 
an example, the layman may be quite ready to defer to the 
opinion of the court when the decision requires a definition of 
the legal significance of the phrase “ex post facto law; ” but 
when the court decides that a law limiting the hours that people 
may work in bakeshops has no substantial relation to the pro- 
motion of the public health,” he is inclined to doubt the finality 
of this finding, since he knows of no particular reason for sup- 
posing that the judges are better able to decide such a question 
than other intelligent persons, unless their determination is 
based upon evidence produced before them in the usual way, 
carefully weighed and considered. 

Since it is believed that a substantial part of the criticism 
which has been levelled against the exercise by the judiciary of 
the power to hold legislation unconstitutional is due to the fact 
that decisions have been made which turn on the resolution of 
these underlying questions of fact, it has seemed worth while 
to consider how the courts should be enlightened with reference 
to such questions, so that their determinations may be based upon 
correct information and not upon assumption.’ 

It need hardly be said that no question is here made of the 
propriety of the exercise by the judiciary of the power to hold 


2 Lochner v. New York, 198 U. S. 45, 64 (1905). 
3 It seems quite probable that the controversy which has been waged over 
the restrictions upon freedom of speech turns in no small degree upon the dif- 
ferent conclusions of different minds as to whether, as a matter of fact, “ the 
words used are used in such circumstances and are of such a nature as to 
create a clear and present danger that they will bring about the substantive evils 
that Congress has a right to prevent.” (Schenck v. United States, 249 U. S. 
47, 52 (1919)). It is difficult to justify a criticism of this test; but its applica- 
tion has not proved simple. How shall it be decided whether the clear and 
present danger is created? Should a jury apply this constitutional test? 
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acts unconstitutional, nor of the propriety of the specific con- 
stitutional doctrines which have developed in such a way as to 
make the validity of many statutes depend on underlying ques- 
tions of fact; but it is believed that a more definite recognition 
of the exact nature of the decisive issues in these cases would 
either result in sustaining a statute because of the absence of 
evidence of its invalidity, or would develop so clear a demonstra- 
tion of its constitutional infirmity as to satisfy all except the 
“irreconcilables.” Such a result, if achieved, would go far 
toward relieving the courts of the criticism which has been di- 
rected against their exercise of this power. 

At the outset it seems desirable to refer to a few illustrations 
of the class of cases under discussion.* Allusion has already been 
made to the New York bakeshop case, Lochner v. New York,° 
in which the Supreme Court of the United States, by a vote of 
five to four, decided that a New York statute limiting the hours 
of work in bakeries was in violation of the due process clause of 
the Fourteenth Amendment because, in the opinion of the Court, 
such legislation had no real or substantial relation to any police 
purpose. Obviously, the underlying question on which the case 
turns is one of fact, namely, whether, having regard to the 
workman’s physical equipment and the facts of industrial life, 
this legislation has the described relation —a question of fact 
on which there seems to be no reason for believing that judges 
are capable of expressing expert opinions in the absence of evi- 
dence. 

So also the famous bank case, McCulloch v. Maryland, 
turned on what was essentially a question of fact, viz., whether 
a national bank was an appropriate means of carrying on war, 


* In the discussion, the questions before the court are stated without refer- 
ence to the conceded rule that the burden is, of course, on the person attacking 
the validity of the legislation; e.g., that in the bakeshop case the question before 
the court was not whether the legislation had a real or substantial relation to 
the proposed police purpose, but whether the court could say that it had no 
such relation to the purpose intended. 

5 198 U. S. 45 (1905). See, in connection with this case, as well as in con- 
nection with the general subject-matter of this article, Professor Frankfurter’s 


noteworthy discussion of “ Hours of Labor and Realism in Constitutional Law,” 
29 Harv. L. Rev. 353. 


6 4 Wheat. (U. S.) 316 (1819). 
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collecting revenue, borrowing money, or regulating commerce 
among the states.’ In like fashion the Legal Tender Cases* 
required the Court to decide whether the characteristic of legal 
tender accorded by Congress to the Government’s paper cur- 
rency was appropriate, that is, substantially helpful, in waging 
war or borrowing money. It is an interesting historical incident 
that Chief Justice Chase, in passing upon this question as 
Secretary of the Treasury, when confronted with the actual diffi- 
culties of the situation in February, 1862, had written to William 
Cullen Bryant, then editor of the New York Evening Post, that 
he was convinced “ that, as a temporary measure, it is indispen- 
sably necessary.” ° Eight years later, in the quiet of the Supreme 
_Court chamber, he said, speaking for the Court: 


“We are unable to persuade ourselves that an expedient of this 
sort is an appropriate and plainly adapted means for the execution of 
the power to declare and carry on war.” 1° 


Of course, the subsequent decision in 1872, overruling this first 
decision, took a different view of the matter.”* 

But the important point to be observed is that the decision 
turned on a question of fact, and on a question upon which a 
layman felt justified in forming his own opinion, and with respect 
to which he could find nothing to make him believe that the 
training and experience of the Supreme Court justices qualified 
them to form an exceptionally trustworthy opinion in the absence 
of evidence bearing directly upon the point in dispute. 

Frequent illustrations are found in cases involving the validity 
of state statutes challenged as imposing a direct burden on inter- 
state commerce. Take for example the case involving the Georgia 


7 One of the arguments urged against the bank was that no necessity existed 
in 1816 for the incorporation of a national bank, while in 1791 the situation was 
quite different because at that time “there were but three banks in the United 
States, with limited capitals, and contracted spheres of operation.” See Mr. 
Hopkinson’s argument, 4 Wheat. (U. S.) 330-333. 

8 Hepburn v. Griswold, 8 Wall. (U. S.) 603 (1869); Legal Tender Cases, 12 
Wall. (U. S.) 457 (1870). 

9 2 Gopwin, Lire or Bryant, 165, quoted in THayver, Cases on ConstiTU- 
TIONAL Law, 2236. 

10 Hepburn v. Griswold, 8 Wall. (U. S.) 603, 621 (1869). 

u Legal Tender Cases, 12 Wall. (U. S.) 457 (1870). 
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blow-post law, Seaboard Air Line Ry. v. Blackwell,” in which 
the question was whether a state law requiring railroad com- 
panies to check the speed of trains approaching public road 
crossings, so that the trains might be stopped in time if any 
persons or things should be crossing the tracks when the trains 
reached the crossings, was a direct interference with interstate 
commerce. Or take the numerous decisions which have involved 
the validity of state requirements that interstate trains shall 
stop at designated towns or cities.** It is clear that the decisive 
questions are questions of fact, viz., whether the regulations in 
question substantially impede interstate commerce. 


In fact, the classic test of Cooley v. The Board of Wardens 
that i 


“Whatever subjects of this power are in their nature national, or 
admit only of one uniform system, or plan of regulation, may justly be 


said to be of such a nature as to require exclusive legislation by 
Congress,” 1+ 


12 244 U. S. 310 (1917). Cf. Southern Ry. v. King, 217 U. S. 524 (1910). 

13 Til. Cent. R. R. Co. v. Illinois, 163 U. S. 142 (1896) ; Gladson v. Minnesota, 
166 U. S. 427 (1897); Lake Shore etc. R. R. v. Ohio, 173 U. S. 285 (1899); 
Cleveland etc. Ry. v. Illinois, 177 U. S. 514 (1900); Mississippi R. R. Comm. v. 
Ill. Cent. R. R. Co., 203 U. S. 335 (1906); Atlantic Coast Line R. R. Co. v. 
Wharton, 207 U. S. 328 (1907); Herndon v. C. R. I. & P. Ry. Co., 218 
U. S. 135 (1910); Roach v. Atchison, etc. Ry. Co., 218 U. S. 159 (1910); 
Gulf, etc. Ry. Co. v. Texas, 246 U. S. 58 (1918). In C. B. & Q. R. R. Co. 
v. R. R. Comm. of Wis., 237 U. S. 220 (1915), the Supreme Court outlines the 
principles upon which it will proceed, as follows (pp. 226-227): 

“Tn reviewing the decision we may start with certain principles as established: 
(1) It is competent for a State to require adequate local facilities, even to the 
stoppage of interstate trains or the re-arrangement of their schedules. (2) Such 
facilities existing—that is, the local conditions being adequately met —the 
obligation of the railroad is performed, and the stoppage of interstate trains 
becomes an improper and illegal interference with interstate commerce. (3) And 
this, whether the interference be directly by the legislature or by its command 
through the orders of an administrative body. (4) The fact of local facilities 
this court may determine, such fact being necessarily involved in the determina- 
tion of the Federal question whether an order concerning an interstate train does 
or does not directly regulate interstate commerce, by imposing an arbitrary 
requirement.” 

It is obvious that the underlying test, as clearly shown by this summary, is 
the resolution of a question of fact, viz., the adequacy of the local facilities. 

14 12 How. (U. S.) 200, 319 (1851). Is it not possible that Im re Rahrer, 
140 U. S. 545 (1891), as contrasted with Leisy v. Hardin, 135 U. S. 100 (1890), 
finds its principal explanation in the deference of the Court for the decision of 
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involves essentially a question of fact, viz., the practical question 
whether the particular subject-matter is of such a sort as to 
require a uniform plan of regulation.” This question is mani- 
festly not essentially legal, and it seems clear that it should be 
resolved on a practical basis. So to resolve it requires a study 
of the facts in the situation, not of any legal principles. 

The validity of the Massachusetts vaccination statute turned 
essentially on the question whether such a requirement was an 
arbitrary interference with personal liberty and therefore a vio- 
lation of the due process clause of the Constitution; and, as in 
the bakeshop case, this question could only be resolved by an 
intelligent consideration of the efficacy of vaccination.”* 

Frequent additional illustrations of cases where the validity 
of statutes depends on questions of fact are found in cases 
involving the validity of price-fixing or rate-regulating statutes, 
and the determination whether such statutes allow the fair re- 
turn on the value of the property devoted to the public service, 
which is secured by the Constitution.**7 Such cases, as well as 
certain others, include the statutes which may be without 
inherent constitutional invalidity, but may be open to attack in 
their application in particular situations.** Thus a statute regu- 
lating the level of railroad passenger fares may be valid as 
applied to one railroad and ‘not as applied to another; and a 
statute not generally arbitrary may be arbitrary as applied to 
some specific person. But it is clear that the question of validity 
or invalidity is dependent upon the decision in the first instance 
of some question of fact. Whether any different considerations 


Congress that, as a matter of fact, the state legislation in question did not affect 
interstate commerce in a matter of national concern? 

15 As illustrating the truth of this statement, see Gilman v. Philadelphia, 3 
Wall. (U. S.) 713 (1865), involving the constitutionality of the legislation of 
Pennsylvania authorizing a bridge across the Schuylkill River, which to some 
extent interfered with interstate commerce. 

16 Jacobson v. Massachusetts, 197 U. S. 11 (1905). 

17 These cases, and the accepted method of trying them, are so well known 
that citation seems unnecessary. Outstanding illustrations are Smyth v. Ames, 
169 U. S. 466 (1898), and Minnesota Rate Cases, 230 U. S. 352 (1913). 

18 See, for example, what the Supreme Court says in the vaccination case, 
Jacobson v. Massachusetts, 197 U. S. 11, 38-39 (1905); and compare Yick Wo v. 
Hopkins, 118 U. S. 356 (1886), as explained in Dobbins v. Los Angeles, 195 U. S. 


223, 240 (1904). 
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should apply in this group of cases, involving not inherent in- 
validity but invalidity in application, will be discussed hereafter. 

In passing upon these and similar underlying questions of 
fact which condition the validity of certain statutes, the Supreme 
Court of the United States has relied upon information derived 
in sundry ways. 

(a) In the first place, it has dealt with the question just as it 
deals with the usual question of law, as a matter dependent upon 
reasoning and precedent, and not upon facts disclosed upon the 
record. Notable instances of this character of decision are 
McCulloch v. Maryland*® and the Legal Tender Cases.» And 
this was the way in which the Court reached its conclusion in 
Lochner v. New York.”* In the bank case the Act of Congress 
was upheld, but in the first of the Legal Tender Cases and in the 
Lochner case the legislation was condemned for the reasons above 
outlined. It seems clear that a substantial part of the criticism 
which these two decisions aroused was due to the Court’s under- 
taking to decide for the country the controlling questions of fact 
on the basis of @ priori reasoning. 

While the Lochner case has not been specifically overruled, 
and while the Court’s decision in Adkins v. Children’s Hospital” 
seems to indicate that it has some standing as a precedent, it 
seems difficult to reconcile it with Bunting v. Oregon,”* in which 
the Court sustained an hours-of-service statute much more sweep- 
ing than that involved in the Lochner case; and it is of sub- 
stantial significance that in the Bunting case the Court said: 


“ There is a contention made that the law, even regarded as regulat- 
ing hours of service, is not either necessary or useful ‘ for preservation 
of the health of employés in mills, factories and manufacturing estab- 
lishments.’ The record contains no facts to support the contention, 
and it is against the judgment of the legislature and the Supreme Court, 
which said,” etc.** (Italics inserted.) 


(6) A second method of informing the Court as to the con- 
siderations which bear, upon questions of fact underlying the 


19 4 Wheat. (U. S.) 316 (1819). 

20 Hepburn v. Griswold, 8 Wall. (U. S.) 603 (1869); Legal Tender Cases, 
12 Wall. (U. S.) 457 (1870). 

21 198 U. S. 45 (1905). © 28 243 U.S. 426 (1917). 

22 261 U. S. 525 (1923). 24 At p. 438. 
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validity of legislation is the method used on a large scale by 
Mr. Brandeis when he appeared as counsel in Muller v. Oregon” 
in support of an hours-of-service law for women. This method 
has since been followed in Bunting v. Oregon,” Stettler v. 
O’Hara,” and Adkins v. Children’s Hospital.” It undertakes to 
bring before the Court, by inclusion in the brief of counsel, perti- 
nent statistical data, legislative practice, scientific discussions by 
persons of eminence in their professions, departmental reports, 
and so forth, and to ask the Court to take judicial notice of the 
material so presented. Of this material the Supreme Court said, 
in Muller v. Oregon: 


“The legislation and opinions referred to in the margin may not 
be, technically speaking, authorities, and in them is little or no dis- 
cussion of the constitutional question presented to us for determina- 
tion, yet they are significant of a widespread belief that woman’s 
physical structure, and the functions she performs in consequence 
thereof, justify special legislation restricting or qualifying the condi- 
tions under which she should be permitted to toil. Constitutional 
questions, it is true, are not settled by even a consensus of present 
public opinion, for it is the peculiar value of a written constitution that 
it places in unchanging form limitations upon legislative action, and 
thus gives a permanence and stability to popular government which 
otherwise would be lacking. At the same time, when a question of fact 
is debated and debatable, and the extent to which a special constitu- 
tional limitation goes is affected by the truth in respect to that fact, 
a widespread and long continued belief concerning it is worthy of con- 
sideration. We take judicial cognizance of all matters of general 
knowledge.” *° 


On the other hand, in the Minimum Wage decision, the Court 
says of similar material: 


“It is said that great benefits have resulted from the operation of 
such statutes, not alone in the District of Columbia, but in the several 
States, where they have been in force. A mass of reports, opinions of 
special observers and students of the subject, and the like, has been 
brought before us in support of this statement, all of which we have 
found interesting but only mildly persuasive.” *° 


25 208 U. S. 412 (10908). 28 261 U. S. 525 (1923). 

26 243 U. S. 426 (1917). 29 208 U. S. 412, 420-421 (1908). 
27 243 U. S. 629 (1917). 

80 Adkins v. Children’s Hospital, 261 U. S. 525, 560 (1923). 
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But in view of the specific statement in the Muller case, this 
method of presentation seems to have been accorded definite 
recognition as an appropriate means of informing the Court with 
reference to underlying questions of fact which condition the 

validity of legislation; but it has the obvious drawback of pro- 
viding no opportunity for testing, by the usual methods available 
in connection with evidence offered at the trial, the trustworth- 
iness of the information thus submitted; and in view of the fre- 
quency with which propaganda finds its way even into respectable 
quarters, this is a consideration not wholly unimportant. 

It may perhaps be suggested that in the group of cases dis- 
cussed above under “ (a) ” the Court is really proceeding on the 
basis of facts of which it takes judicial notice; but there seems 
to be this justifiable distinction, that the Court is not so much 
taking judicial notice of concrete and specific facts upon which it 
may base its conclusion, as assuming to determine, as a matter 
of general information, the essential question of fact in dispute. 
This involves the risk, so aptly characterized in the oft-quoted 
words of Mr. Justice Holmes, that “the decision will depend on 
a judgment or intuition more subtle than any articulate major 
premise.” ** 

In addition, the underlying evidential facts are not brought to 
the Court’s attention for the purpose of judicial notice with the 
completeness and formality which is desirable, if the Court’s 
opinion is to find an adequate foundation in the record and 
to command on this account the approval of the community, —a 
consummation devoutly to be wished. 

(c) In certain cases evidence has been submitted at the trial 
with reference to the underlying question of fact. In the passage 
quoted above from Bunting v. Oregon, the Court commented on 
the absence of such evidence. In Smith v. Texas,** the Court 
relied in part on the evidence submitted to support its decision 
that a statute was arbitrary which prohibited any person from 
acting as a conductor on a railroad train without having for two 
years prior thereto worked as a brakeman or conductor of a 

freight train. In the very recent case of The Chastleton Cor- 


31 Dissenting opinion in Lochner v. New York, 198 U. S. 45, 76 (1905). 
82 233 U.S. 630 (1914). 
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poration v. Sinclair,* the Court, considering a case arising under 
the Rent Law of the District of Columbia, which had been sus- 
tained as an emergency measure in Block v. Hirsh,** and referring 
to the question whether the regulation could continue to be upheld 
against the contention that the emergency no longer existed, 
said: 


“We repeat what was stated in Block v. Hirsh, 256 U. S. 135, 154, 
as to the respect due to a declaration of this kind by the legislature so 
far as it relates to present facts. But even as to them a Court is not 
at liberty to shut its eyes to an obvious mistake, when the validity of 
the law depends upon the truth of what is declared. 256 U. S. 154. 
Chas. Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 
522, 536. And still more obviously so far as this declaration looks to 
the future it can be no more than prophecy and is liable to be con- 
trolled by events. A law depending upon the existence of an emer- 
gency or other certain state of facts to uphold it may cease to operate 
if the emergency ceases or the facts change even though valid when 
passed. Perrin v. United States, 232 U.S. 478, 486, 487. Missouri 
v. Chicago, Burlington & Quincy R. R. Co., 241 U. S. 533, 539, 540. 
In Newton v. Consolidated Gas Co., 258 U. S. 165, a statutory rate 
that had been sustained for earlier years in Willcox v. Consolidated 
Gas Co., 212 U.S. 19, was held confiscatory for 1918 and 1919. 

The order, although retrospective, was passed some time after the 
latest statute, and long after the original act would have expired. In 
our opinion it is open to inquire whether the exigency still existed upon 
which the continued operation of the law depended. It is a matter of 
public knowledge that the Government has considerably diminished its 
demand for employees, that was one of the great causes of the sudden 
afflux of people to Washington, and that other causes have lost at 
least much of their power. It is conceivable that, as is shown in an | 
affidavit attached to the bill, extensive activity in building has added 
to the ease of finding an abode. If about all that remains of war con- 
ditions is the increased cost of living that is not in itself a justifica- 
tion of the Act. Without going beyond the limits of judicial knowl- 
edge, we can say at least that the plaintiffs’ allegations cannot be de- 
clared offhand to be unmaintainable, and that it is not impossible that 
a full development of the facts will show them to be true. In that 
case the operation of the statute would be at an end.” *° 


33 264 U. S. 543 (1924). 
34 256 U. S. 135 (1921). 
85 264 U. S. 543, 547-548 (1924). 
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This quotation is of double sigbiteenuesn, first as showing that 
the Court regards it proper to consider evidence as to the under- 
lying fact, as well as to take judicial notice of such matters of 
fact as properly come within that power; and second as showing 
that information derived from such evidence and from such 
judicial notice may be adequate to overthrow a legislative find- 
ing of fact incorporated in the challenged legislation. 

To this group of cases belong the cases involving constitutional 
infirmity in the application of legislation as distinguished from 
inherent unconstitutionality. No one questions that evidence of 
inadequate return is necessary to overthrow a price-fixing or 
rate-regulating statute; ** and it seems obviously necessary that 
when a statute is attacked because of some particular vice in its 
application to a special situation, definite evidence must be ad- 
duced as to its operation in the circumstances for the purpose of 
demonstrating the constitutional infirmity. 

Thus in the case of a vaccination law the Court suggests that 
the rule might be different where it could be shown that the per- 
son sought to be vaccinated “is not at the time a fit subject for 
vaccination or that vaccination, by reason of his then condition, 
would seriously impair his health or probably cause his death.” ** 
Whether a train-stopping order of a state public service com- 
mission is arbitrary is apparently a matter for evidence; and so 
also it would seem proper to receive evidence as to whether 
statutes or state commission orders requiring the stopping of 
interstate trains are invalid as imposing direct burdens on inter- 
state commerce.** 

It is true that in the case of Powell v. Pennsylvania,*® a case 
- involving the validity of a state statute prohibiting the sale of 
oleomargarine, the Supreme Court, being confronted with offers 
of evidence as to the harmless nature of the plaintiff-in-error’s 
product, said: 


86 The difficulty of meeting this burden is well illustrated by the Minnesota 
Rate Cases, 230 U. S. 352 (1913). See especially pp. 461, 465, 466. It will be 
remembered that in this case the Court held that the statutory rates were 
invalid as to one of the railroads involved, but not as to the others. See pp. 469- 
472. 

87 Jacobson v. Massachusetts, 197 U. S. 11, 39 (1905). 

88 See cases cited above in note 13. 

89 127 U. S. 678, 685, 686 (1888). 
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' “Whether the manufacture of oleomargarine, or imitation butter, 
of the kind described in the statute, is, or may be, conducted in such 
a way, or with such skill and secrecy, as to baffle ordinary inspection, 
or whether it involves such danger to the public health as to require, 
for the protection of the people, the entire suppression of the business, 
rather than its regulation in such manner as to permit the manufacture 
and sale of articles of that class that do not contain noxious ingredi- 
ents, are questions of fact and of public policy which belong to the 
legislative department to determine. And as it does not appear upon 
the face of the statute, or from any facts of which the court must take 
judicial cognizance, that it infringes rights secured by the funda- 
mental law, the legislative determination of those questions is conclu- 
sive upon the courts. It is not a part of their functions to conduct 
investigations of facts entering into questions of public policy merely, 
and to sustain or frustrate the legislative will, embodied in statutes, 
as they may happen to approve or disapprove its determination of such 
questions. The power which the legislature has to promote the gen- 
eral welfare is very great, and the discretion which that department of 
the government has, in the employment of means to that end, is very 
large. While both its power and its discretion must be so exercised as 
not to impair the fundamental rights of life, liberty, and property; 
and while, according to the principles upon which our institutions rest, 
‘the very idea that one man may be compelled to hold his life, or the 
means of living, or any material right essential to the enjoyment of 
life, at the mere will of another, seems to be intolerable in any country 
where freedom prevails, as being the essence of slavery itself; ’ yet, 
‘in many cases of mere administration, the responsibility is purely 
political, no appeal lying except to the ultimate tribunal of the public 
judgment, exercised either in the pressure of public opinion or by 
means of the suffrage.’ ” 


And it is well settled, of course, that the Supreme Court can- 
not invalidate a statute because of the fact that its ideas of pub- 
lic policy differ from those of the legislature. However, in view 
of its own decision, the Court must undoubtedly differentiate the 
group of cases where it has refused to interfere with legislation 
under this rule from the cases here under discussion, where it 
declines, as in the bakeshop case, to accept the decision of the 
legislature as to the question of fact which constitutes the guiding 
public policy under which the legislation has been passed. 

Manifestly there is debatable territory hereabouts, and what 
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one person may consider a question of public policy another may 
define by some other term. However this may bé, the later de- 
cisions of the Supreme Court clearly indicate that not only will 
judicial notice be taken of relevant facts where such notice is 
justified, but evidence will be received as to the underlying fact 
upon which depends the validity of the legislation in question. 
If, in consequence, the Court’s decisions seem to involve con- 
siderations which are primarily invoked in legislative contro- 
versies, the just appraisal of the situation seems to be that the 
unique power exercised by the courts of this country requires 
that such questions be debated and decided by the Court, if its 
prerogative is to be sustained, and that, assuming that this pre- 
rogative is in the interest of satisfactory government, the true 
safeguard is the establishment of such principles as will insure 
the bringing of adequate information to the courts, before they 
undertake to invalidate legislation because of their views with 
respect to some underlying question of fact. 

(d) The passage quoted above from The Chastleton Corpora- 
tion v. Sinclair *° indicates that a legislative declaration as to the 
underlying question of fact is entitled to great respect on the 
part of the Court; the pertinent excerpt from Block v. Hirsh 
which is cited as authority is as follows: 


“No doubt it is true that a legislative declaration of facts that are 
material only as a ground for enacting a rule of law, for instance, that 
a certain use is a public one, may not be held conclusive by the Courts. 
Shoemaker v. United States, 147 U. S. 282, 298. Hairston v. Danville 
& Western Ry. Co., 208 U. S. 598, 606. Prentis v. Atlantic Coast 
Line Co., 211 U.S. 210, 227. Producers Transportation Co. v. Railroad 
Commission, 251 U.S. 228, 230. But a declaration by a legislature 
concerning public conditions that by necessity and duty it must know, 
is entitled at least to great respect.” ** 


Manifestly, therefore, the Court may receive information as 
to the underlying facts justifying legislation from declarations 
contained in the legislation itself, and such declarations are en- 
titled to “ great respect; ” but it may be doubted whether this 
is much more than the presumption which arises in favor of the 
validity of all legislation because of the respect due the legislature. 


40 264 U. S. 543, 547-548 (1924). 41 256 U. S. 135, 154 (1921). 
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It is clear that the legislative finding as to the fact upon which © 
the validity of the legislation depends cannot be allowed to be 
binding upon the courts, since this would furnish a simple means 
of preventing judicial review of such legislation in this class of 
cases. So long as the judicial authority in this regard continues, 
and so long as the present constitutional standards obtain, the 
necessity for their independent consideration by the courts exists, 
whatever be the degree of deference which the courts will pay to 
the legislative finding.** 

(e) But the report of the committee in charge of a bill is 
likely to set forth with somewhat greater detail than the legisla- 
tion itself the basis of fact upon which it rests, and that this is a 
proper source of information for the court is recognized in the 
recent decision in James Everard’s Breweries v. Day,** where 
the Court deals with the validity of an act of Congress providing 
that “only spirituous and vinous liquor may be prescribed for 
medicinal purposes and all permits to prescribe and prescriptions 
for any other liquor shall be void.” 

It is obvious that legislative draftsmen and proponents of 
legislation will strengthen their position in the courts — assuming 
that their proposals are adopted by the legislature — by incor- 
porating in the legislation or having embodied in the reports of 
the committees in charge of the bills the facts upon which the 
legislation is sought. 

(f) One additional group of cases is worthy of note, the group 
which discloses the respect paid by the Supreme Court of the 
United States to what is in the nature of a finding of fact by a 
state court of last resort from which the case comes to the federal 
Supreme Court. An excellent illustration of this group is Hair- 
ston v. Danville & Western Ry. Co.,*“* which involved the ques- 


42 Thus in the case of Charles Wolff Packing Company v. Kansas, 262 U. S. 
522, 536 (1923), the Supreme Court says: 

“Tt is manifest from an examination of the cases cited under the third head 
that the mere declaration by a legislature that a business is affected with a public 
interest is not conclusive of the question whether its attempted regulation on 
that ground is justified. The circumstances of its alleged change from the status 
of a private business and its freedom from regulation into one in which the 
public have come to have én interest are always a subject of judicial inquiry.” 

48 265 U.S. 545 (1924). 

44 208 U. S. 598 (1908). 
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~ tion whether a certain use was public in its nature so as to justify 
the exercise of the power of eminent domain. The Supreme 
Court of the United States, after adverting to the diverse condi- 
tions in the different states which result in disagreement in the 
decisions, says: 


“ The propriety of keeping in view by this court, while enforcing the 
Fourteenth Amendment, the diversity of local conditions and of regard- 
ing with great respect the judgments of the state courts upon what 
should be deemed public uses in that State, is expressed, justified, and 
acted upon in Fallbrook Irrigation. District v. Bradley, ub. sup., Clark 
v. Wells, ub. sup. and Strickley v. Highland Boy Mining Co., ub. sup. 
What was said in these cases need not be repeated here. No case is 
recalled where this court has condemned as a violation of the Four- 
teenth Amendment a taking upheld by the state court as a taking for 
public use in conformity with its laws.” *° 


To the same general effect is the following paragraph from the 
Court’s opinion in the Chastleton case cited above: 


“ We need not enquire how far this Court might go in deciding the 
question for itself, on the principles explained in Prentis v. Atlantic 
Coast Line Co., 211 U. S. 210, 227. See Gardner v. Barney, 6 Wall. 
499. South Ottawa v. Perkins, 94 U.S. 260. Jones v. United States, 
137 U.S. 202. Travis v. Yale & Towne Manufacturing Co., 252 U.S. 
60, 80. These cases show that the Court may ascertain as it sees fit 
any fact that is merely a ground for laying down a rule of law, and if 
the question were only whether the statute is in force today, upon the 
facts that we judicially know we should be compelled to say that the 
law has ceased to operate. Here however it is material to know the 
condition of Washington at different dates in the past. Obviously the 
facts should be accurately ascertained and carefully weighed, and this 
can be done more conveniently in the Supreme Court of the District 
than here. The evidence should be preserved so that if necessary it 
can be considered by this Court.” *° 


Apparently the considerations which will lead the Court to 
differ as to the question of fact from the lower court are similar 
to those which lead it to hold that the lower court has abused its 
just discretion. 

This last described group of cases is of relatively small im- 


45 At p. 607. 46 264 U. S. 543, 548, 549 (1924). 
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portance, and it is manifest that the litigant who attacks legisla- 
tion is not likely to find support for his contention as to the 
underlying question of fact in either the reports of the committees 
in charge of the bill or in the declarations of fact in the legisla- 
tion itself; they are more likely to contain matter that he must 
overcome. Consequently he is relegated to the proof of the facts 
on which he relies or to the presentation in proper form of 
matters of which the Court may take judicial notice, or, possibly, 
to the contention that reason and precedent resolve the issue in 
his favor. 

Now, it is submitted that, where there is room to debate the 
underlying question of fact, this last method — which is the first 
of those enumerated above — should not be adequate to over- 
throw the legislation. The reason is the one already outlined, 
viz., that while the training and experience of tne judges have 
qualified them to deal with strict questions of law, the same 
training and experience have not qualified them to deal in an 
expert way with such questions of fact, and they should not 
undertake to do so except when the relevant facts are properly 
brought before them either by means of direct evidence or 
through such presentation as justifies judicial notice. Otherwise 
there is the possibility, already referred to, that “the decision 
will depend on a judgment or intuition more subtle than any 
articulate major premise.” 

It is hardly necessary to recall the rule that legislation comes 
to the Court with the presumption in favor of its constitutional 
validity. Clearly, therefore, the litigant who challenges this val- 
idity may properly be required to satisfy the Court of the correct- 
ness of his position in point of fact.*’ This, it is submitted, he 
should do in such a way as to furnish a foundation of record for 
the Court’s determination if it is to be in his favor. 

If this is the correct legal conclusion, it would seem to insure 
a satisfactory basis for the Court’s decision. It would then 
stand or fall on the record before the Court and not on the in- 
- formation the Court might secure from other sources or the as- 
sumptions that it might make in the absence of proof. The 
statute would be sustained as a matter of course, unless the 


47 See note 36, supra. 
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record disclosed its infirmity; and decisions invalidating statutes 
because of the Court’s conclusion as to some underlying question 
of fact would afford much less ground for criticism and would be 
far more likely to strengthen the Court’s position if these de- 
cisions were founded upon a definite record than if based on a 
priori reasoning. 

It may be that this rule might increase the difficulty of in- 
validating certain legislation, but it is not perceived that this is 
an argument against it. 

The suggestion has been made that a statute may have a rela- 
tion to a justifiable public purpose and yet not be Jegally related 
thereto in such a way as to be constitutional. In Adair v. United 
States ** the Supreme Court condemned an act of Congress pro- 
hibiting the discharge of an employee of a carrier engaged in 
interstate commerce simply because of his membership in a union, 
and one of the grounds relied on was that it had no relation to 
interstate commerce. Now it seems quite possible that, as a 
matter of fact, the discharge of an employee under such circum- 
stances might cause at least a partial interruption of interstate 
commerce; and if an important interruption arising from a con- 
troversy with employees may be dealt with under the commerce 
power when such interruption is imminent,*® it would seem 
equally within the commerce power to deal with it in its earlier 
stages. It may be doubted whether a distinction between a legal 
relation and a factual relation in cases of this kind would tend to 
promote a satisfactory result— the danger is that such a dif- 
ferentiation might create an impression that the Court was pro- 
ceeding upon artificial and academic assumptions rather than 
upon the facts of daily life. 

It must be apparent that in passing upon statutes or other 
state or federal action, challenged on grounds which involve the 
determination of some underlying question of fact, the Supreme 
Court of the United States is confronted with questions which, 
considering the volume and importance of its work, should be 
otherwise disposed of, so far as this can be done with a reason- 
able assurance of correct results. It should not be necessary to 


48 208 U. S. 161 (1908). 
49 Cf. Wilson v. New, 243 U. S. 332 (1917). 
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- invoke its protection against an alleged arbitrary order of a state 
commission as to how many trains shall be run — a case which 
practically requires it to review at length the whole record before 
the commission. There should be some other way to deal with 
a state statute which substantially interferes with the movement 
of interstate commerce, by requiring interstate trains to check 
their speed before public road crossings so that they may be 
stopped in time if any persons or things happen to be crossing 
thereon. The same is true of other similar statutes and commis- 
sion orders. But the remedy should not be merely the removal 
of such cases from the jurisdiction of the Supreme Court — 
adequate substitute machinery should be provided for, disposing 
of them. There seems to be no escape from the conclusion that, 
under our present system, the litigant who challenges the con- 
stitutional validity of legislative action must be accorded 2 judi- 
cial determination of the question.°° And if this requires, as a 
condition precedent, the resolution of some issue of fact, this 
also the Court must undertake. For, under our Constitution, the 
controversy so presented is essentially judicial. Consequently, 
any relief for the judiciary must be found, not in an effort to 
limit their duty and obligation in the premises, nor to provide a 
tribunal or agency which should determine these questions for 
the courts, since this could not be done except by amendment to 
the Constitution; but it may possibly be practicable to set up 
machinery which will postpone the stage at which court review 
will be invoked — machinery which will be of such character as 
in many instances to satisfy the parties, and thus avoid the 
necessity for a final contest in the courts, or to persuade the 
loser that such further contest will be futile. 

At least with respect to some of the cases involving state laws 
or state commission orders it would seem possible to do this 
much, and to provide effective procedure for their disposition. 
In the Minnesota Rate Cases™ it was earnestly contended that 
the state statute regulating railroad intrastate rates was a direct 
burden on interstate commerce because of the effect of the state- 
made rates upon the interstate rates. The lower court so held.” 


50 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287 (1920). 
51 230 U. S. 352 (10913). 
52 Shepard v. Northern Pac. Ry. Co., 184 Fed. 765 (D. Minn., 1911). 
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But the Supreme Court, while recognizing the relation, declined 
to support the contention, and sustained the state authority, 
indicating that it could not say whether the state rates created 
undue prejudice as against interstate commerce, since such a 
question would be primarily for investigation and determination 
by the Interstate Commerce Commission and not for the courts. 
From the practical point of view, undue prejudice against inter- 
state commerce, or a “discrimination against interstate com- 
merce” in the matter of railroad rates, is not very far removed 
from a direct burden upon it; and when, under appropriate legis- 
lation, the Interstate Commerce Commission found intrastate 
rates unduly prejudicial as against interstate commerce, its 
power in this regard was fully sustained and the state regulations 
rendered inoperative; ** and the power having been established, 
this jurisdiction continues as a corrective of state action, con- 
stantly available and much more flexible and better adapted to 
the problem than the action of the courts. 

It seems possible that the prohibition of discrimination against 
interstate commerce now embodied in the Transportation Act of 
1920, coupled with the obligation imposed upon the Commis- 
sion by the same legislation so to adjust the revenues of the rail- 
roads that they shall earn the fair return prescribed by the law 
upon the value of their property devoted to the public service, 
may clothe the Interstate Commerce Commission with jurisdic- 
tion to deal in similar fashion with state action imposing heavy 
expenditures upon the railroads; but if it should finally be held 
otherwise,” it seems quite clear that, since the Supreme Court 
has sustained the congressional policy which seeks to establish 
an adequate transportation system for the country, it would 
justify congressional legislation which prohibited the imposition 
by state authority of undue expenditures upon the railroads or 
the creation of material obstructions in the movement of inter- 
state commerce, entrusting to the Interstate Commerce Commis- 


53 Houston, East & West Texas Ry. Co. v. United States, 234 U. S. 342 
(1914); American Express Co. v. Caldwell, 244 U. S. 617 (1917); Ill. Cent. 
R. R. Co. v. Pub. Utilities Comm., 245 U. S. 493 (1918); R. R. Comm. of 
Wisconsin v. C. B. & Q. R. R. Co., 257 U. S. 563 (1922). 

54 Srat. aT L. 456. 

55 Shealy v. Southern Ry. Co., 120 S. E. 561 (S. C., 1924). Cf. R. R. 
Comm. of Cal. v. Southern Pac. Co., 264 U. S. 331 (1924). 
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sion the power to determine when the expenditures imposed were 
undue and the obstructions, such as the blow-post law, material. 
Obviously, while the tests suggested are slightly different from 
the test of arbitrariness under the due process clause and the 
test of direct burden under the commerce clause,” the result 
attainable would be a substantial substitute for the attack upon 
the constitutionality of the legislation; and if it be suggested that 
the proposed machinery would overthrow more state legislation 
than the Constitution, the answer is that it is proposed merely by 
way of illustrating a method of dealing with the questions of fact, 
which the public interest requires to be dealt with somewhere, 
and which could be dealt with as suggested without resort to the 
Supreme Court of the United States on the ground of constitu- 
tional infirmity. 

The suggestion is obviously limited to a single group of cases, 
viz., those involving state laws affecting railroads; but with the 


56 In this connection it is interesting to note that the bill which later became 
law as the Transportation Act, 1920, passed the House containing the following 
provision (66th Cong., rst Sess., H. R. 10453): 

“The Commission shall have authority, after full hearing, to make such 
findings and orders as may in its judgment tend to remove any undue advantage, 
preference, or prejudice as between persons or localities in intrastate commerce 
on the one hand and interstate or foreign commerce on the other hand, or any 
undue burden upon interstate or foreign commerce, which is hereby forbidden 
and declared to be unlawful, and such findings or orders shall be observed while 
in effect by the carriers parties to such proceeding affected thereby, the law of 
any State or the decision or order of any State authority to the contrary not- 

_ withstanding.” (Italics inserted.) 

Had this paragraph become law, the statute would have devolved upon the 
Commission the duty to apply a standard so nearly like that used by the 
Supreme Court in determining the validity of statutes under the commerce 
clause that it might have been difficult to find any real difference between 
the two. 

In this connection, it is interesting to note the opinion of the Supreme Court 
in Texas v. Eastern Texas R. R. Co., 258 U. S. 204 (1922), with reference to the 
power of the Interstate Commerce Commission to authorize the abandonment 
of the purely intrastate business of a railroad. At p. 218 the Court says: 
“These considerations persuade us that the paragraphs in question should be 
interpreted and read as not clothing the Commission with any authority over 
the discontinuance of the purely intrastate business of a road whose situation 
and ownership, as here, are such that interstate and foreign commerce will not 
be burdened or affected by a continuance of that business.” But who is to 


determine whether the interstate or foreign commerce will be burdened? The 
Court or the Commission? And by what criteria? 
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development of the administrative jurisdiction it may prove 
possible to deal in similar fashion with other groups of cases. 

Of course, as indicated above, the constitutional question will 
always remain, and a resort to the courts must be available to 
determine it.°’ For example, it is still necessary for the judiciary 
to decide whether rates are confiscatory; but undoubtedly the 
decisions of the Interstate Commerce Commission and of the 
state commissions, as to what in particular cases constitute 
reasonable rates, have prevented many controversies as to 
whether the same rates are confiscatory from reaching the courts; 
and if the Interstate Commerce Commission, under appropriate 
legislation, should hold a train-stopping statute not materially 
obstructive of interstate commerce, it is unlikely that counsel 
for the railroads would have much hope of persuading the Su- 
preme Court of the United States that the statute was uncon- 
stitutional because imposing a direct burden on such commerce. 
It seems clear that, for all practical purposes, the administrative 
determination would dispose of the issue and it would seldom 
reach the courts as a constitutional question. 

An interesting case would be presented if a tribunal specially 
constituted to determine such questions of fact should promul- 
gate a decision unsatisfactory to the legislative branch, and the 
legislative branch should then undertake to pass a statute over- 
riding the determination in question. Thus there is now pending 
before the Interstate Commerce Commission a proceeding ** in- 
volving the reasonableness of the charge, in addition to the regu- 
lar charge, collected by the railroads from passengers travelling 
in Pullman and sleeping cars. Assume that the Interstate Com- 
merce Commission finds that this charge is reasonable, and as- 
sume that Congress thereupon should pass a statute prohibiting 
the collection of any such charge, could such statute be over- 
turned in the courts as arbitrary and in violation of the due 
process clause, on the sole ground that the Interstate Commerce 
Commission, after elaborate hearing and investigation, had deter- 
mined that the charge was not unreasonable? The word “ arbi- 
trary,” which is the generally accepted standard by which the 
Supreme Court determines the validity of legislation under the 


57 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287 (1920). 
58 Docket No. 14785. 
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due process clause, is merely the Latin equivalent of “ unreason- 
able.” If the tribunal specially constituted to determine the 
reasonableness of such a charge finds, after full hearing, that it is 
not arbitrary, it would seem difficult to justify the fiat of the legis- 
lature that it should not be charged. Doubtless the counter- 
argument would be made that the Commission is an agency es- 
tablished by Congress and that its determination could not limit 
the authority of its principal; but the obvious distinction be- 
tween the quasi-judicial proceedings of a body like the Inter- 
state Commerce Commission and the investigations possible be- 
fore committees of Congress naturally raises a presumption in 
favor of the correctness of the determinations of the Commission. 
The question whether, in circumstances such as have been de- 
scribed, it would be sufficient to overthrow the validity of con- 
gressional legislation suggests a situation which might readily be 
paralleled in other cases where questions of fact, which are 
essentially similar to, and almost identical with, those on which 
the validity of legislation from time to time depends, have been 
relegated to a commission for its determination. 

In any event, the machinery already evolved not only suggests 
the possibility of development, but emphasizes the essential 
nature of the underlying questions in these cases and the im- 
portance of a tribunal specially qualified to deal with them. 
However, when the courts find it necessary to decide cases of 
this class, it seems clear that their decisions, in order to command 
public support, should be based upon the records in the cases 
before them, and should find in the evidence, or in matters 
properly brought before them for judicial notice, a complete 
basis for a determination that legislation, challenged because of 


some underlying question of fact, is invalid because it is so 
demonstrated upon the record. 


Henry Wolf Biklé. 


UNIVERSITY OF PENNSYLVANIA LAW SCHOOL. 
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THE RELATION OF COMMON CARRIER OF GOODS 
AND SHIPPER, AND ITS INCIDENTS 
OF LIABILITY.’ 


HE common law attaches to the every-day business trans- 
action of shipment of goods by common carrier for hire, 
from point to point, definite powers, rights, and obligations, based 
upon the relationship which the parties occupy toward each other 
in this standardized fact situation.? Developing in the static 
social conditions of Year-Book England, the chief characteristic 
of the common-law relationship was the fact that the reciprocal 
powers, rights, and obligations of the parties thereto were thrust 
upon them by the law. Their own free-will predilections mat- 
tered not. It was enough that they occupied a certain position 
toward each other, either in society generally, as, for instance, 
husband and wife, or with respect to a particular business trans- 
action, as in the case of principal and surety, public service pro- 
prietor and patron, and similar relations.’ These ordinary busi- 
ness transactions and common social relations followed a routine 
of performance or fulfilment through a definite series of varying 
fact situations so standardized that the mere mention of the 
particular undertaking enabled its normal course of performance 
to be instantly visualized. Thus in the common carriage of 


1 The writer wishes to acknowledge his indebtedness to Dean Pound of the 
Harvard Law School for helpful suggestions in connection with the subject of 
this article. 

2 The Pittsburgh, Cinn., & St. Louis R. W. Co. v. Morton, 61 Ind, 539 (1878) ; 
Hannibal Railroad v. Swift, 12 Wall. (U. S.) 262, 270 (1870); Barron v. Eldredge, 
too Mass. 455, 458 (1868); Marshall v. The York, Newcastle, & Berwick Ry. 
Co., 11 C. B. 655 (1851); Bank of Orange v. Brown, 3 Wend. (N. Y.) 158, 
168 (1829). 

See, to the same effect, with respect to common carriage of passengers, Dela- 
ware etc. R. R. Co. v. Trautwein, 52 N. J. L. 169, 19 Atl. 178 (1890); Carroll v. 
Railroad Co., 58 N. Y. 126 (1874); Bretherton v. Wood, 3 Brod. & B. 54 (1821). 
See also Wyman, Pusric Service CoMPANIEs, § 336 et seq. 

3 For discussions of the origin and nature of the doctrine of status or rela- 
tionship in the common law, see Pounp, THE Spirit oF THE ComMoN Law, 20- 
29; Pounp, INTERPRETATIONS OF LecaL HisTory, 57-63; JenKs, A SHort History 
or EncuisH Law, 5. Cf. 3 Hotpswortn, A History or EnGLisH Law, 3 ed. 
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goods, the manner in which the service is to be performed and 
the actual conditions likely to prevail in the various stages of 
that performance are known in advance with reasonable certainty. 
It, therefore, presents the very type of case from which sprang 
this doctrine of relationship — “the fundamental idea in the 
common law.” * | 
The advent of the contractual theory of enforcible promises 
and voluntarily assumed obligations, practically coincident with 
the discovery of the new world, and the resultant emphasis on 
the exercise of the individual free will as the source of all rights 
and obligations between the parties, almost submerged the origi- 
nal common-law theory of relationship in the laissez faire century 
which ended about 1850.° The modern law constitutes a com- 
promise of these divergent doctrines. It recognizes that the 
common-law relation of common carrier of goods and shipper 
_ governs the performance of this business undertaking, but subject 
to the true function of contract in the public utility field to vary, 
modify, or limit, so far as permitted by sound public policy, the 
powers, rights, and obligations which in the absence of such con- 
tract the relationship would impose upon the respective parties.° 
Although the doctrine of the relational character of the powers, 
rights, and obligations in this field persisted, the courts and text- 
writers of the first half of the nineteenth century misconceived 
the true nature and scope of its functions, and amid the ensuing 
confusion of thought, the plausible but unscientific theory of 
shifting relations obtained its first foothold. 


Since the days of Story it has been considered elementary 


4 Pounp, INTERPRETATIONS OF LEGAL History, 56. 

5 See Roscoe Pound, “The End of Law as Developed in Juristic Thought,” 
30 Harv. L. Rev. 201, 218 note, quoting the famous statement from 1 Parsons, 
Contracts, 3: “The law of contracts in its widest extent may be regarded as 
including nearly all the law which regulates the relations of human life. Indeed, 
it may be looked upon as the basis of human society. All social life presumes 
it and rests upon it; for out of contracts express or implied, declared or under- 
stood, grow all rights, all duties, all obligations, and all law. Almost the whole 
procedure of human life implies, or, rather, is, the continual fulfilment of con- 
tracts.” Cf. Nathan Isaacs, “The Standardizing of Contracts,” 27 Yate L. 
J. 34. 

6 Hannibal Railroad v. Swift, 12 Wall. (U. S.) 262 (1870); New Jersey 
Steam Navigation Co. v. Merchants’ Bank, 6 How. (U. S.) 344 (1848). See 
Roscoe Pound, supra, 30 Harv. L. Rev. 201. 
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learning that the creation of the relation of common carrier of 
goods and shipper is coincident with the imposition of the insurer 
or, more accurately speaking, non-fault liability.’ It is laid down 
as hornbook law that, in the absence of custom or special agree- 
ment, the insurer or non-fault liability and the relation of com- 
mon carrier of goods and shipper arise the instant the goods, 
properly prepared and addressed, have been completely delivered 
to, and expressly or constructively accepted by, the carrier for 
immediate transportation.* And this irrespective of the fact that 
for the convenience of the carrier there is considerable delay and 
long storage before the goods are actually put in transit.° 


7 The authorities very commonly refer to the liability of the common carrier 
for the safety of the goods, when held for immediate shipment, or while being 
actually carried, as that of insurer. Forward v. Pittard, 1 Durnf. & E. 27 
(1785); Riley v. Horne, 5 Bing. 217 (1828); McHenry v. The Philadelphia, etc. 
R. R. Co., 4 Harr. (Del.) 448 (1846); Pittsburgh etc. Ry. Co. v. City of Chicago, 
242 Ill. 178, 89 N. E. 1022 (1909). 

The use of the term “insurer” to describe the carrier’s strict liability has 
been criticized in a number of cases both in England and America, particularly 
where it became important to distinguish between it and true insurance. Harris 
v. Parkwood, 3 Taunton, 264 (1810); Hall v. The Railroad Companies, 13 
Wall. (U. S.) 367 (1871). In the latter case, Mr. Justice Strong said, at p. 372: 
“A carrier is not an insurer, though often loosely so called. The extent of his 
responsibility may be equal to that of an insurer, or even greater, but ifs nature 
is not the same.” See also Trenton Passenger Ry. Co. v. Guarantor’s Liability 
Indemnity Co., 60 N. J. L. 246, 37 Atl. 609 (1897). Professor Beale has also 
commented on the misuse of the term “insurer” as applied to the common 
carrier. See Joseph H. Beale, “ The Carrier’s Liability: Its History,” 11 Harv. 
L. Rev. 158, 3 Setect Essays Lecat History, 148-160. 

To meet this legitimate objection to the term “insurer liability” the writer 
has adopted the expression “non-fault liability,” although aware that some cases 
have construed the strict common-law liability of the common carrier of goods 
as based upon a conclusive legal presumption of fault, e.g., Hall v. Nashville & 
Chattanooga Ry. Co., 13 Wall. (U. S.) 367, 372-373 (1872). The true view 
seems to be that the common carrier of goods is liable irrespective of fault, unless 
the loss falls within one of the common-law exceptions, and hence there is no 
need to introduce another so-called conclusive presumption of law. 

8 Cobban v. Downe, 5 Esp. 41 (1803); Clarke & Thaw v. Needles, 25 Pa. 
St. 338 (1855); Stewart v. Bremer, 63 Pa. St. 268 (1869); Shaw v. Northern 
Pacific R. R. Co., 40 Minn. 144, 41 N. W. 548 (1889) ; Louisville & Nashville R. R. 
Co. v. United States, 39 Ct. of Cl. 405 (1904). 

A general discussion will be found in Joseph H. Beale, “ The on of 
Liability of a Carrier of Goods,” 15 Yate L. J. 207. 

® London & Lancashire Fire Ins. Co. v. Rome, etc. R. R. Co., 144 N. Y. 
200, 208, 39 N. E. 79 (1894). It was there held that the fact the shipper 
undertakes to load the freight into the cars does not necessarily postpone the 
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It does not necessarily follow, however, that up to this moment 
the common carrier is under no legal responsibility for goods 
delivered to and received by him in the way of his public em- 
ployment, although not yet held for immediate transportation. 
To meet this situation, the law has developed a generally accepted 
corollary to the above rule, that where goods have been delivered 
to the common carrier for transportation and there remains some- 
thing to be done by the shipper or by a third party, as making 
further deliveries to complete the shipment,’° preparing the goods 
for transportation,” giving shipping instructions, and the like, 
or where, being ready for transportation, they are held for the 
convenience of the shipper,* the carrier holds them as ware- 
houseman and is liable only for negligence. Under these circum- 
stances, the courts and text-writers commonly refer to the legal 
relation of the parties as that of warehouseman and depositor, 
rather than that of common carrier of goods and shipper.** 


time when the railroad takes on the character of a common carrier. See Schmidt 
v. Chicago etc. Ry. Co., 90 Wis. 504, 63 N. W. 1057 (1895). 

So it is generally held that where a shipper deposits goods at a freight station, 
properly prepared and addressed, it is a delivery for immediate shipment, although 
to the shipper’s knowledge there is no freight train until the next day. Southern 
Railway Co. v. Smith, 125 Ky. 656, 102 S. W. 232-(1907). See also Canadian 
Pacific Ry. Co. v. Wieland, 226 Fed. 670 (oth Circ., 1915). And see 1 HutcHin- 
SON, CARRIERS, 3 ed., $113; 2 WiListon, Contracts, § 1104. 

10 Watts v. Boston & Lowell R. R. Corp., 106 Mass. 466 (1871); Mo. Pac. 
Ry. Co. v. Riggs, 1o Kan. App. 578, 62 Pac. 712 (1900). For an example of the 
same result under a statute, see Dixon v. Central of Ga. Ry. Co., 110 Ga. 173, 
35 S. E. 369 (1900); Chicago etc. Ry. Co. v. Bulley, 140 S. W. 480 (Tex. Civ. 
App., 1911); Gary Bros. etc. Co. v. Chicago etc. Ry. Co., 49 Mont. 524, 143 
Pac. 955 (1914). 

As to the effect of a notice that the carrier would assume no liability for 
property left on the station platform until a bill of lading had been issued, see 
Behrman v. Atl. Coast Line R. R. Co., 118 S. C. 48, 109 S. E. 397 (1921). 

11 Fisher v. Lake Shore etc. R. R. Co., 17 Ohio C. C. 491 (1899). 

12 St. Louis etc. R. R. Co. v. Cavender, 170 Ala. 601, 54 So. 54 (1910); 
Michigan etc. R. R. Co. v. Shurtz, 7 Mich. 515 (1859); Basnight v. Atl. & N. 
C. R. R. Co., 111 N. C. 592, 16 S. E. 323 (1892). See Professor Beale’s com- 
ment on this case, “ The Beginning of Liability of a Carrier of Goods,” 15 Yate 
L. J. 207, 213. 

13 $t. Louis, etc. R. R. Co. v. Montgomery, 39 Ill. 335 (1866); Schmidt v. 
Chicago etc. Ry. Co., 90 Wis. 504, 63 N. W. 1057 (1895); Clara Turner Co. v. 
N. Y. etc. R. R. Co., 86 Conn. 71, 84 Atl. 298 (1912). 

14 Dixon v. Central of Georgia Ry. Co., 110 Ga. 173, 35 S. E. 369 (1900); 
St. Louis etc. R. R. Co. v. Cavender, 170 Ala. 601, 54 So. 54 (1910). See Joseph 


H. Beale, supra, 15 Yate L. J. 207, 216. 5 
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But why this two-fold relation of the carrier, this “ shifting 
of its status as carrier to that of warehouseman ”’? *° 

Surely the plain business-man shipper has no intention of 
entering into the distinct business transaction of storage or ware- 
housing. He would indignantly insist that any one ought to 
know that in carting his goods to the freight station he was 
seeking not storage but transportation; and that the delivery to 
the common carrier was simply a necessary step in the transpor- 
tation, even though he might still have to place thereon the 
identification marks, address them to the consignee, and so forth. 
It should be observed, on the other hand, that although railroad 
companies and other common carriers are not engaged in the 
business of warehousing, the law recognizes the necessity of 
limited storage or custody for mere safety as a necessary incident 
of the business of carriage.** Therefore, we cannot ignore the 
business actuality common to the fact situations covered by the 
general rule and its corollary, and that is, that the only reason 
the common carrier has possession of the goods at all in the 
normal case is because they were delivered into his care for 
transportation for hire over his route.’ Admitting that the car- 
rier might lawfully have refused to accept them unless presented 
in proper condition for immediate shipment, with necessary ship- 
ping instructions and tender of charges, at a seasonable time 
before the scheduled departure,’* or that he might have accepted 

15 Grant, J., in Ohio Ct. of App., 8th District, Feb. 1914, quoted by Pitney, J., 
in Cleveland etc. Ry. Co. v. Dettlebach, 239 U. S. 588, 591 (1916). The opinion 
of the lower court does not seem to have been reported. In the leading case of 
Moses v. Boston & Maine R. R., 32 N. H. 523, 540 (1856), Sawyer, J., expresses 
the same thought: “The question still is, when, having a proper regard to the 
principles which lie at the basis of their carrier liability, and to the protection 
and security of the owner, can this transmutation of the character in which they 
hold the goods be said to take place... ?” 

16 Brown Shoe Co. v. Hardin, 77 W. Va. 611, 87 S. E. 1014 (1916) ; Matteson 
v. New York Central etc. R. R. Co., 76 N. Y. 381 (1879); McHenry v. The 
Philadelphia, etc. R. R. Co., 4 Harr. (Del.) 448 (1846). 

17 Flint v. B. & M. R. R,, 73 N. H. 141, 144, 59 Atl. 938, 939 (1905), where 
the court pertinently remarks: “The defendants were engaged in the business of 
common carriers — not that of keepers of live stock independently of transporta- 
tion. .. . As an incident to this business, it was their duty to provide suitable 
facilities for receiving and delivering animals in connection with transportation.” 
18 For a discussion of the right of the common carrier to refuse service under 


these circumstances, see Northwestern Marble and Tile Co. v. Williams, 128 
Minn, 514, 151 N. W. 419 (1915); Truax v. Philadelphia, Wilmington etc. R. R. 
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them upon condition,’ yet he has not taken advantage of either 
privilege, but instead has actually entered upon the business 
transaction covering the moving of goods from A to B. After all, 
“ the first call of a theory of law is that it should fit the facts.” *° 

The hippety-hoppety nature of the doctrine of shifting rela- 
tions is well illustrated in the case of St. Louis, Alton, and Terre 
Haute Railroad Co. v. Montgomery.» There the plaintiff 


Co., 3 Houst. (Del.) 233 (1866); Platt v. Lecocq, 158 Fed. 723, 729 (8th Circ., 
1907); Lane v. Cotton, 1 Ld. Raym. 646, 652, 12 Mod. 473, 481 (1701), per Lord 
Holt; Fish v. Chapman, 2 Ga. 349 (1847). 

But prepayment of charges is not a condition precedent to creation of the rela- 
tion of common carrier and shipper in the absence of some provision of law, or 
notice to the shipper of a regulation of the carrier requiring it. Lord v. Maine 
Central R. R. Co., 105 Me. 255, 74 Atl. 117 (1909); Grand Rapids etc. R. R. 
Co. v. Diether, 10 Ind. App. 206, 37 N. E. 39 (1894). 

19 & Others v. Jackson, Peake’s Add. Cas. 185 (1800); New Jersey 
Steam Navigation Co. v. Merchants’ Bank, 6 How. (U. S.) 344 (1848); Bissel v. 
N. Y. C. R.R. Co., 25 N. Y¥. 442 (1862) ; Sutcliffe v. Gt. Western Ry Co., [1910] 
1 K. B. 478. 

Where the goods and service fall within the general scope of the carrier’s 
undertaking, the weight of American authority requires all limitation of liability 
to be by express contract, and invalidates attempted exemption from liability for 
negligence. Railroad Co. v. Lockwood, 17 Wall. (U. S.) 357 (1873); Pennsyl- 
vania R. R. Co. v. Hughes, ror U. S. 477 (1903); Pennsylvania R. R. Co. v. 
Henderson, 51 Pa. St. 315 (1865). See Professor Edwin C. Goddard’s excellent 
article, “ The Liability of the Common Carrier as Determined by Recent Decisions 
of the United States Supreme Court,” 15 Cor. L. Rev. 399, 475. 

20 Hotmes, THe Common Law, 211. f 

21 39 Ill. 335, 337 (1866). 

Another striking instance of this theory of shifting relations is seen in the case 
of Herrington v. M’Shane, 2 Watts (Pa.) 443 (1834). The defendants were 
- common carriers by steamboat, who had accepted flour for transportation from 
Pittsburgh to Louisville, under.the custom of trade on the western waters, whereby 
they were to sell the goods at destination and return the proceeds to the shipper. 
The proceeds of said goods, while being carried back on the steamer in a separate 
package, were, without fault of the defendants, destroyed by fire. In the course 
of the opinion, holding the defendants liable as common carriers of goods, Sargent, 
J., said, at p. 446: “ The question of the defendants’ responsibility in the present 
case, depends on the character in which they held this money when the loss oc- 
curred. If they were merely factors, they are not responsible: if they were 
carriers the reverse must be the case. Had the flour been lost on the descending 
voyage, by a similar accident, there could be no doubt whatever of the defendants’ 
liability: they were certainly transporting it in the character of carriers. On their 
arrival at the port of destination and landing the flour there, this character ceased 
and the duty of factor commenced. When the flour was sold, and the specific 
money, the proceeds of the sale, separated from other moneys in the defendants’ 
hands and set apart for the plaintiffs, was on its return to them by the same boat, 
the character of carrier reattached.” 


34 HARVARD LAW REVIEW 


shipped hay, which had been received by the carrier and placed 
on its cars for immediate transportation; but just as the con- 
ductor was about to switch the cars into the freight train, the 
plaintiff announced that he did not wish the hay to go until he 
could see the person to whom he had sold it; and, in conse- 
quence, the loaded cars were left on the public siding, where the 
next day they were consumed with their contents in a fire caused 
by a spark from a passing locomotive. Judgment for the plaintiff 
was reversed and new trial granted, on the ground that from the 
moment that the request to postpone the shipment was made by 
the shipper, the railroad company ceased to hold the hay as 
common carrier but held it as warehouseman, liable only for 
failure to exercise ordinary care and diligence. Here we have 
an excellent demonstration of the doctrine of shifting relations 
as it actually works out in the course of this ordinary business 
transaction of shipment of goods by common carrier. By way of 
illustration, let us assume that the hay had been delivered to and 
received by the carrier in the above case, with instructions that 
it be not put in transit until the local bank had an opportunity 
to check up the shipment with the bill of lading. The orthodox 
view, under these circumstances, has been stated in a sentence 
by the Massachusetts court: 


“Tt is conceded that the liability during this temporary detention 
is that of warehousemen.” 2? 


The bank having inspected and approved the shipment, it is then 
held for immediate transportation, and admittedly the relation 
of common carrier of goods and shipper, together with its in- 
cident of non-fault liability, attaches. The shipper then comes 
rushing to the station just as the goods are about to be put in 
itinere, and, as in the principal case, asks that the shipment be 
postponed until further instructions. Under these circumstances, 
this court, in strict accord with the doctrine of shifting relations, 
holds that the relation has shifted back again from that of 
common carrier to that of warehouseman. 

It will be noted that during all this time the hay fami er on 
* the vehicle of the carrier, in all respects in proper condition for 


22 Barron v. Eldredge, 100 Mass. 455, 459 (1868). 
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transportation. Obviously, it was retained by the carrier because 
it was understood and expected by all parties that it was held 
for the business purpose of common carriage, the only service 
that the common carrier had undertaken to render to the public. 
However, as a matter of law, these facts are completely ignored, 
and the carrier is told that, with respect to this particular ship- 
ment, he is at one moment the proprietor of a railroad, and the 
next of a public warehouse — two entirely different public service 
enterprises, involving two equally distinct common-law relation- 
ships. 

The unusual feature of this case is the shifting from the rela- 
tion of common carrier of goods and shipper to the relation of 
warehouseman and depositor, before the goods have actually been 
put in transit, whereas the normal situation presents a shifting 
of the relation from warehouseman to common carrier, as the 
legal effect of the first transition from one to another of the 
numerous fact situations which arise in the performance of the 
service. The authorities take the same view where the shipper- 
vendor exercises his common-law right of stoppage in transitu, 
while the goods are in course of transit. From the. instant the 
carrier complies with the stoppage order, he is said to hold the 
goods as warehouseman, and this would seem to apply even 
though they are actually in a moving train between stations.” 

How did this doctrine of shifting relationships, which is in 
direct contradiction with the whole theory of common-law rela- 
tions, and equally unrelated to the actual nature of the business 
transaction it undertakes to govern, find its way into our law? 

There seem to be two enlightening lines of thought which 
account for the introduction of this anomalous doctrine into our 
modern law of common carriage of goods. One is based upon 
the failure of the courts and text-writers properly to analyze and 

23 MacVeagh v. Atchison, etc. Ry. Co., 3 N. M. 327, 5 Pac. 457 (1885); 
Rosenthal v. Weir, 170 N. Y. 148, 152, 153, 63 N. E. 65, 66 (1902), where the 
court said, “ The exercise of the right of stoppage in transitu by the plaintiffs 
put an end to the contract of carriage. . . . The relation of the parties changed. 
The defendant, from the time it was notified and directed its agent not to de- 
liver the goods to the buyers, in-legal contemplation, held the plaintiffs’ property 
as their bailee. . . . The law createj..2 new relation, to which the bill of lading 
had no reference.” For a discussion of the carrier’s liability for goods stopped 


in transitu while being returned to shipper, see Erie R. R. Co. v. Cappel, 80 
Ohio St. 128, 88 N. E. 144 (1909), and note thereto in 22 L. R. A. (N. S.) 945. 
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understand the actual fact situation as it changed and developed 
with the rapid improvement in methods of transportation. The 
other was the hostility of nineteenth-century minds to the theory 
of insurer or non-fault liability, which was deemed to be the sole 
common-law incident of the relation of common carrier of goods 
and shipper. 

We pass first, then, to the misinterpretations of the new fact 
situation introduced by the age of invention in the field of trans-. 
portation. It must not be forgotten that the carriage of goods 
in the Year-Book age, when the common-law doctrine of relation- 
ship was predominant, was water carriage by ship, or land car- 
riage by pack-train of donkeys and horses. Then came the 
carter, carrying from door to door, and he, in turn, was succeeded 
by the wagoner, with his great vehicle and later wagon-train, 
who carried from tavern to tavern, or from coach office to coach 
office.”* 

With the advent of the common carrier by wagon-train, carry- 
ing between designated points at the respective termini of his 
route, rather than from door to door of his patrons, it became 
customary to provide, as a business facility, accommodations for . 
the receipt and safe-keeping of goods awaiting transportation, 
and for their preservation until delivery after transportation. It 
was this business fact which lead the courts and text-writers, in 
distinguishing between the old-fashioned carrier and the newer 
type, to refer to the latter as a carrier who was also a warehouse- 
man.” Undoubtedly, these freight stations, as we now call them, 
in many ways resembled the older warehouse, and were probably 
referred to as the carrier’s warehouse by the men in the street. 

This advance in transportation was accompanied by the estab- 
lishment of the new business enterprise of forwarding agent, who 
took the shipper’s goods, prepared them for shipment and shipped 
them, paying the freight to the common carrier and being reim- 
bursed therefor by his employer. It is significant that the courts, 


24 See 1 Wyman, Pustic Service CorporaTIons, §§ 161, 162, in which the 
learned author refers to the two carriers in Shakespeare’s Henry IV, Act II, 
Scene I. Jones, Law oF BAmLMENTS, 106-107 (1781), speaks of the “common 
waggoner” as the characteristic land carrier. 

25 Shaw, C. J., in Norway Plains Co. v. Boston & Maine R. R., 1 Gray 
(Mass.) 263, 272-273 (1854). See also quotations from Story, BAMENTS, 4 ed., 
infra, pp. 38, 39. 


‘ 
bee 
he 
oe 
& 
\ 
\ 
« 


RELATION OF COMMON CARRIER AND SHIPPER 37 


called upon to determine the legal character of the forwarding 
agent, defined him as merely a type of warehouseman and not a 
common carrier, since he received no part of the carriage charges 
as such.”° 

Another influential factor in the development of the law of 
this subject is the fact that the common-law public-utility pro- 
prietor was an individual or partnership, possessing a personality 
independent of his public service character, and in the dynamic 
social conditions of seventeenth-century and eighteenth-century 
England, the same individual might not infrequently be found 
conducting several distinct private and public enterprises.” In- 
deed, the importance of distinguishing between types of public- 
utility proprietors has not been sufficiently appreciated. The 
incorporated proprietor, for instance, possesses a legal personality 
only in the particular public service character for which it has 
been chartered, and the very nature of this personality limits, as 
a matter of law, the relations to which it may be a party.” 

This dual capacity of the individual proprietor seems to be the 
real explanation of what appears to be the first decision in which 
a common carrier of goods, when sued for the loss thereof, with- 
out his fault, was held not liable, on the ground that at the par- 
ticular stage of the performance of the transportation, he had 
ceased to hold the goods as carrier and held them as warehouse- 
man. This was the famous case of Garside v. Proprietors of the 
Trent and Mersey Navigation (1792),”° where the goods were 
shipped on the defendant’s canal boats from A to B, to be there 


26 Roberts v. Turner, 12 Johns. (N. Y.) 232 (1815); Platt v. Hibbard, 7 
Cow. (N. Y.) 497 (1827). See Srory, BamMents, 4 ed., § 502. 

27 See Note in 32 Harv. L. Rev. 716, 719. 

28 Michigan etc. R. R. Co. v. Shurtz, 7 Mich. 515 (1859); Railroad Co. v. 
Lockwood, 17 Wall. (U. S.) 357, 377 (1873). See also the insurance cases 
emphasizing this distinction: Duffy v. Bankers’ Ass’n of Des Moines, 160 Ia. 
19, 139 N. W. 1087 (1913); Commonwealth v. Vrooman, 164 Pa. St. 306, 30 
Atl. 217 (1894). 

29 4 Durnf. & E. 581. 

Note the expression of Shaw, C. J., in Norway Plains Co. v. Boston & Maine 
R. R., 1 Gray (Mass.) 263, 272-273 (1854): “In analogy to the old rule, that 

_delivery is necessary, it may be said that delivery by themselves as common 
carriers, to themselves as keepers for hire, conformably to the agreement of both 
parties, is a delivery which discharges their responsibility as common carriers. . . . 
The point that the same company, under one and the same contract, may be 
subject to distinct duties, for a failure in which they may be liable to different 
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forwarded by common wagoner to C. The goods, having arrived 
at B, had been placed in the defendant’s freight station, and 
during the night they were destroyed by an accidental fire, before 
any carrier came from C to whom they could have been delivered. 
No special charge was made for keeping the goods in defendant’s 
- warehouse until the connecting carrier came for them. Lord 
Kenyon based his opinion specifically upon the ground that the 
defendants were to be considered simply as warehousemen, stat- 
ing that he did not see how the court could couple the character 
of carrier with that of warehouseman under such circumstances. 

Mr. Justice Buller’s point that “the keeping of the goods in 
the warehouse is not for the convenience of the carrier but of the 
owner of the goods,” is undoubtedly the foundation upon which 
has been built the corollary to our general rule.*° On the facts, 
this was simply a case of connecting carriage,’ but it and the 
closely related case of Hyde v. Proprietors of the Trent and 
Mersey Navigation * were destined to become the source of the 
decision which was to introduce full-fledged the theory of shifting 
relations into our law. 

As late as the fourth edition of Story on Bailments (1846), 
the imposition of the different liabilities of warehouseman and 
common carrier is expressly based upon the fact that the carrier 
is actually engaged in two distinct business undertakings. For 
instance, in section 446, Mr. Justice Story says: 


“ But suppose, (which is not an uncommon case,) that a person acts, 
both as common carrier and as a warehouse-man; it may, then, under 
some circumstances, become a matter of great nicety to decide, in 
which character he is or may be chargeable for a loss which occurs; 
for, as the responsibilities of the two characters are very different, he 
may, in the character of carrier, be liable for a loss, from which he 
would be exempt in the other.” 


degrees of responsibility, will result from a comparison of the two cases of 
Garside v. Trent & Mersey Navigation, 4 T. R. 581, and Hyde v. Trent & 
Mersey Navigation, 5 T. R. 389.” 
80 This is illustrated in the following cases: Ladue v. Griffith, 25 N. Y. 364, 
36; (1862); Lawrence v. The Winona etc. R. R. Co., 15 Minn. 390, 403 (1870). 
81 See the Garside case explained as one of connecting carriage. Story, Ban- 
MENTS, 4 ed., §538. The same view is also taken of it in McHenry v. The 
Philadelphia, etc. R. R. Co., 4 Harr. (Del.) 448 (1846). 
82 5 Durnf. & E. 389 (1793). 
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The same thought appears in section 535: 


“Tt sometimes happens, that a party is at once a warehouse-man 
or an innkeeper, and a carrier, and that, after a receipt of the goods, 
and before their being put in itinere, they are lost or destroyed. In 
such cases the question often arises, whether the receiver is liable in 
the one capacity or another; for the responsibility of each (as we have 
seen) is not, or at least may not be, co-extensive.” ** 


The nearest approach to the theory of shifting relations found 
in this edition, the last to have Mr. Justice Story’s personal 
supervision, is the statement in section 536, that: 


“In all such cases the material point, upon which the controversy 
hinges, is, whether the one character or the other, predominates in 
the particular stage of the transaction.” 


It is significant, too, that no trace of this doctrine is contained in 
Blackstone (1765); nor in Sir William Jones’ celebrated essay 
on Bailments (1781); and but the slightest reference to it is to 
be found in Kent’s Commentaries (1828).** 

Not until the case of In re Webb*® in the Common Pleas 
in 1818 do we discover the doctrine of shifting relations taking 
definite form. There certain shippers had for some time em- 
ployed Webb & Company as common carriers in the usual man- 
ner, but since the shippers had no facilities for receiving the 
shipments as they arrived, a special arrangement was made 
whereby the carriers were to retain the shipments in their ware- 
houses at destination, without extra charge, until notice from the 
shippers that they were ready to receive them. Some shipments 
having been destroyed by fire while so retained, the plaintiff, one 
of the partners in the firm of carriers, voluntarily paid the loss, 


33 For cases where the proprietor’s chief business was that of warehouseman 
but where he was also a common carrier and held liable as such, see Blossom v. 
Griffin, 13 N. Y. 569 (1856); Lloyd v. Haugh etc. Transfer Co., 223 Pa. St. 
148, 72 Atl. 516 (1909). 

34 2 Kent Comm. 604: “ The responsibility of the common carrier does not 
commence until there has been a complete delivery to him. .. . When the re- 
sponsibility has begun, it continues until there has been a due delivery by him, 
or he has discharged himself of the custody of the goods in his character of 
common carrier.” For the latter part of the statement only the Garside and 
Hyde cases are cited. 

85 2 Moore, 500, 8 Taunton, 442. 
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and brought this action to enforce an award of contribution from 
his co-partners. Recovery was denied, on the ground that the 
carriers were not liable to the shippers for such loss. In this case 
as reported in 2 Moore, the doctrine of shifting relations appears 
in its fully developed form, although the only cases cited to, and 
relied on by, the court were the Garside case, the cognate case of 
Hyde v. Proprietors of the Trent and Mersey Navigation,*® and 
Forward v. Pittard.*’ Lord Chief Justice Gibbs is reported to 
have said: 


“On the wools being brought from London to Frome by Webb and 
Co., their duties as carriers were suspended. By the terms of the 
agreement, they then ceased to be carriers, and during the time the 
goods remained in Webb’s warehouse there, they became in the nature 
of warehousemen . . . they could not be considered liable as carriers, 
but warehousemen only.” ** 


This is seen even more vividly in the opinion of Mr. Justice 
Park, who after stating that the Hyde and Garside cases could 
be easily reconciled, added: 


“Here, if Webb. and Co. continued in the character of carriers, at 
the time of the loss, they might have been answerable to [the shippers] 
but long previous to that event they had assumed the mew character as 
warehousemen.” *® (Italics ours.) 


The report in 8 Taunton attributes to the Chief Justice much 
more scientific reasoning. He is reported there as saying: 


36 § Durnf. & E. 389 (17093). 
37-y Durnf. & E. 27 (1785). In this famous case a common carrier had 
undertaken to carry goods from A to C, and they were destroyed by fire, without 
any fault on his part, while stored in a booth used by him as a warehouse at 
B, awaiting the arrival of his connecting vehicle for C. Lord Mansfield treated 
the storage en route for the purpose of transfer to a connecting vehicle of the 
same carrier as a mere step in the transportation, and held the carrier liable. 
The case was argued and decided entirely upon the question whether the 
liability of the common carrier, under the particular circumstances, turned upon 
his negligence or fell within the non-fault liability under the custom of the realm. 
There was no reference whatever to a different business character as the basis 
of shifting the relation from that of common carrier to warehouseman in order. 
to bring into play the modified liability for negligence. 
88 2 Moore 500, 506 (1818). 
89 At p. 507. 
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“ Now, whether he could be obliged to make this payment depends 
on the question whether Webb and Co. had these goods as carriers or 
warehousemen; for this is a loss which would fall on them as carriers, 
if they were acting in that character, but would not fall on them as 
warehousemen, if they were acting in the character of warehouse- 
men. . . . The consequence is, that the character of Webb and Co., 
as carriers, was suspended from the time of the arrival of the goods 
at [destination] until their delivery to [the shipper]; and that, during 
such interval, though the duty of Webb and Co., as carriers, was not 
discharged, they were not liable as carriers.” *° 


It will be observed that the Lord Chief Justice’s reasoning in 
the last quotation, to the effect that while the special contract 
suspended the liability of the carriers as such, it did not entirely 
discharge their duty as carriers, accords much more truly with 
the fact situation involved, if the carrier be regarded as engaged 
solely in the business of carriage as distinguished from the dis- 
tinct public service employment of warehousing. Unfortunately, 
it is marred by his contradictory statement that “the character 
of Webb and Co., as carriers, was suspended ” during the period 
of detention. Story cites this case several times, referring to 
both reports.** It is submitted that this is the starting point 
of the erroneous doctrine of shifting relations in our law. 

Of course, the case may be easily distinguished from the nor- 
mal situation involved in common carriage of goods by reason of 
the express agreement, a distinction noted by Story.** Here, 
again, the court clearly had in mind the same proprietor engaged 
in the distinct undertakings of common carrier of goods and 
warehouseman, but they laid down the principle of their decision 
in broad and general language, that lent itself readily to mis- 


40 8 Taunton, 449 (1818). 

41 Story, BamMENTS, 4 ed., §§ 448, 452, 530, 541, 543. 

42 Ibid., §541. Many of the cases cited for the doctrine of shifting relations 
are distinguishable on the ground that there was involved a true warehouse 
service under special arrangement therefor. United Fruit Co. v. New York etc. 
Transportation Co., 104 Md. 567, 65 Atl. 415 (1906), in which In re Webb was 
cited and quoted as the leading authority on this point. See also Truax v, 
Philadelphia, Wilmington etc. R. R. Co., 3 Houst. (Del.) 233, 247 (1866), where 
the carrier permitted the shipper to use an old granary or storehouse at the 
station for temporarily depositing and preparing peaches for shipment; Cairns v. 
Robins, 8 M. & W. 258 (1841), where the consignee to whom the carrier had 
delivered the goods sent them back to the carrier’s warehouse to await his orders; 
Central of Georgia Ry. Co. v. Patterson, 6 Ala. App. 494, 60 So. 465 (1912). 
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interpretation in the form of the plausible rule-of-thumb test, 
herein designated the doctrine of shifting relations. 

The interesting case of St. Louis, Alton, and Terre Haute 
Railroad Co. v. Montgomery, previously discussed, furnishes an 
excellent illustration of the transition from the real situation of 
a common carrier who was also proprietor of other business 
enterprises, referred to by Story, to the modern doctrine of 
shifting relations, with respect to a carrier admittedly engaged 
in but the single enterprise of common carriage: 


“Tf, for example, the same person is common carrier and ware- 
houseman, and he receives goods to be forwarded when he has orders 
from the owner, his liability in the mean time is that of a warehouse- 
man, and not that of a common carrier. He must exercise reasonable 
care, but he is not an insurer against all losses except those arising from 
the ‘act of God’ and the public enemy. . . . That was, in principle, 
the position of the defendants in the present case.” ** (Italics ours.) 


Here we see the court consciously turning away from the actu- 
alities of the business situation, and resorting to the bridge of 
“in principle ” for the purpose of introducing a theoretical fact 
situation as the means of reaching what it deemed an obviously 
just result. | 

But what was the dilemma which led this court to do violence 
to both law and fact by employing this judicial invention of the 
doctrine of shifting relations? 

The answer lies in the confusion of thought that gave birth to 
the doctrine itself. This strikingly appears in the early and 
leading case of Barron v. Eldredge,** where it is said: 


“The more stringent liability of a common carrier only attaches 
when the duty of immediate transportation arises. Jt then shifts 
from that of warehouseman, although the goods remain unmoved in 
the storehouse. Whether the responsibility be in one capacity or the 
other is seldom a matter of express agreement between the parties. It 
arises out of the relation which the parties sustain, and the duties which 
the law imposes.” *° (Italics ours.) 


In the expression, “it then shifts,” the court could only have 
referred to “liability.” Clearly, what it had in mind was a 
shifting from the common carrier’s incident of non-fault liability 


48 39 Ill. 335, 337, 338 (1866). ** 100 Mass. 455 (1868). 45 At p. 458. 
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to the less severe incident of liability for negligence. Presented 
in this form, we have a lucid and correct exposition of the com- 
mon law. But then follows the clause, ‘whether the responsi- 
bility be in one capacity or the other,” adding a double shift, 
as it were, and confusing the transition from one to the other of 
the two distinct incidents of liability within the relation of com- 
mon carrier and shipper with a shifting of the independent rela- 
tions of warehouseman and common carrier. 

Misconstruing this, the nineteenth-century judges and text- 
writers worked out the whole conception of shifting relations in 
their minds quite apart from the fact situation and with a con- 
scious purpose of limiting what they conceived to be the extraor- 
dinary burden thrust by the public utility law upon the common 
carrier of goods in the form of the non-fault liability.“ Their 
mistake was in jumping to the conclusion that each common-law 
relation possessed but one definite incident of liability, and in 
seizing upon the incident of insurer or non-fault liability in the 
relation of common carrier of goods and shipper, as the indicia 
of the Alpha and Omega of that relationship. 

It was but natural that this particular incident should shock 
the nineteenth-century mind, imbued with the Puritan viewpoint 
of personal responsibility,*’ in which fault was the basis of lia- 
bility. To impose liability upon one admittedly not at fault, was 
bad enough, and when that one was compelled by law to serve, 
as in this instance, it seemed little less than outrageous. The 
result was that this incident came to be regarded as an anomaly, 
tolerated only by “ the policy and not the justice of the law.” ** 
Both judges and text-writers felt a virtuous hostility to it.** In- 


46 This presents an example of what Dean Pound has aptly termed the 
“ Jurisprudence of Conceptions.” Pounp, INTERPRETATIONS OF LEGAL History, 
118-124. The juristic viewpoint of the nineteenth century is presented in Dicey, 
LECTURES ON THE RELATION BETWEEN LAW AND Pustic OPINION IN ENGLAND 
IN THE NINETEENTH CENTURY, Lect. XI; Pounp, THe Spit oF THE CoMMON 
Law, Lect. VI, “ The Philosophy of Law in the Nineteenth Century.” 

47 See Pounp, THe Spirit or THE Common Law, Lect. II, “ Puritanism and 
the Law”; Roscoe Pound, “ Puritanism and the Common Law,” 45 Am. L. 
Rev. 811, and “ Liberty of Contract,” 18 Yate L. J. 454-470. 

48 Chevallier v. Straham, 2 Tex. 115, 122 (1847); Eagle v. White, 6 Whart. 
(Pa.) 505, 516 (1841). . 

49 For instance, in Boyce v. Anderson, 2 Pet. (U. S.) 150, 156 (1829), Chief 


if 


44 HARVARD LAW REVIEW 


deed, only the dominating prestige of the names of Holt and 
Mansfield, and the business sense of Lord Holt’s famous ex- 
planation of the common-law reason for this extraordinary lia- 
bility in the case of Coggs v. Bernard,” as based upon the policy 
of the law to prevent collusion with thieves, with the consequent 
difficulties of proof thereof, preserved it from total abolition. 
All agreed, therefore, that since this anomalous liability could 
not be discarded it should be restricted to the exact fact situation 
within the reasoning of these great judges, and it was accordingly 
held down as nearly as possible to the actual transportation. 

The nature of railroad carriage as conducted, however, forced 
them to include, in their definition of transportation, provision of 
proper quarters for assembling freight and holding it until con- 
venient to put it in transit, and for receiving and protecting it 
upon arrival at its destination.’ This feature of the general rule 
also appears in the Barron case,’ where the court states that the 
relation of common carrier of goods and its stringent non- 
fault liability attach when the duty of immediate transporta- 
tion arises, “ although the goods remain unmoved in the store- 
house.” 

The reason given by Lord Holt for the imposition of this rigid 
liability was generally interpreted to indicate a modern policy 
introduced into the law with the advent of long distance and 


Justice Marshall, in deciding that the common carrier’s non-fault liability did 
not apply to carriage of slaves, frankly said: “The law applicable to common 
carriers is of great rigour. Though to the extent to which it has been carried, 
and in the cases to which it has been applied, we admit its necessity and its policy, 
we do not think it ought to be carried farther, or applied to new cases.” 
See Hurcuinson, Carriers, 3 ed., § 113; 2 Wyman, Pusric Service Corpora- 
TIONS, § 968. 

50 2 Ld. Raym. 909, 918 (1703). See also Forward v. Pittard, 1 Durnf. & E. 
27, 31 (1785). 

51 Covington Stock-Yards Co. v. Keith, 139 U. S. 128, 136 (1891); 
McMillan v. Michigan etc. R. R. Co., 16 Mich. 79, 107 (1867), per Cooley, J.; 
Burnell v. New York Central R. R. Co., 45 N. Y. 184, 188 (1871); McHenry v. 
Philadelphia etc. R. R. Co., 4 Harr. (Del.) 448 (1846). Another example of 
transportation used in this sense may be found in Coe v. Errol, 116 U. S. 517, 
527 (1886), where Bradley, J., laid down the famous rule that movement in 
interstate commerce begins when the goods “have been shipped or entered 
with a common carrier for transportation to another state or have been started 
upon such transportation in a continuous route or journey.” 

52 Barron v. Eldredge, 100 Mass. 455, 458 (1868). 
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large quantity carriage,°* but the scholarly researches of the last 
half century have disclosed that this liability, instead of being an 
anomaly of the law of this particular type of bailment, is simply 
a survival of an ancient general doctrine which made all bailees 
for hire absolutely liable for the safety of the bailed goods.** 
There have been three stages in the historical development of 
the common-law liability of the bailee for hire. Beginning as an 
absolute responsibility in the early common law (at least in the 
absence of a special acceptance”), it gradually shifted to the 


53 Marshall, C. J., in Boyce v. Anderson, 2 Pet. (U. S.) 150 (1847); Moses 
v. Boston & Maine R. R., 32 N. H. 523, 537 (1856). See Jones, Law or Bat- 
MENTs, Am. ed., 103; 2 WyMaNn, PusLic Service CorPoraTIONs, § 976. 

54 The Winkfield, [1902] P. 42, 45. See Hormes, Tut Common Law, Lect. V, 
“ Bailment ”; 2 Pottock AND History or EnciisH Law, 2 ed., 170 
et seq; 2 STREET, FouNDATIONS OF LEGAL LIABILITY, 253-269; 3 SeLect Essays 
in Ancio-American Lecat History, 149-150 (editorial note). Cf. Joseph H. 
Beale, “The Carrier’s Liability: Its History,” 11 Harv. L. Rev. 158-168, 3 
Setect Essays 1n ANGLO-AMERICAN LecaL History, 148-160. See also Joseph H. 
Beale, “ Southcott v. Bennett,” 13 Harv. L. Rev. 43. 

Like Sir William Jones (LAw or BatLMENTs, 103), Professor Beale thinks 
that the modern standard of liability for negligence is the historical measure of 
the bailee’s responsibility, and that the non-fault liability is an anomaly in the 
common law. This view finds support in Doctor anp StrupENT, 1623 ed., Dial. 
2, c. 38: “And by this it may appear that it is commonly holde in the lawes 
of England, if a common carrier go by the waies that be dangerous for robbing, 
or drive by night, or in other inconvenient time, and be robbed, or if he over- 
charge a horse whereby he falleth into the water or otherwise, so that the stuff 
is hurt or impaired, that he shall stand charged for his misdemeanor. . . .” 

See also Nugent v. Smith, 1 C. P. D. 19 (1875), 1 C. P. D. 423 (1876), in 
which Mr. Justice Brett argues (p. 28) that the non-fault liability of the common 
carrier of goods was derived from the Roman law through Holt and Bracton; 
and Lord Cockburn (p. 428) is equally insistent that it was introduced in Tudor 
and Stuart England as an exception to the general obligation of due care in the 
law of bailment. Both these views are inconsistent with the generally accepted 
explanation. 

An excellent résumé of the Roman law is found in J. B. C. Stephen’s “ The 
' Water Carrier and his Responsibility,” 12 L. Quart. Rev. 116-140. 

Modern writers agree that the substantive law of the bailee’s liability has 
been moulded by common-law procedure; that the action of detinue, sounding 
in debt of a chattel, logically demanded absolute liability, but with the successive 
extension of the action of account and the action of case to the bailor against 
the bailee, a rational measure of liability was substituted, based upon the general 
tort obligation to use due care. This is well brought out in 2 Srreet, Founpa- 
TIons oF LecaL Liasiiity, 264. 

55 Kenrig v. Eggleston, Aleyn, 93 (1648). See 2 Brack. Comm. 452. See 
Co. Lirr, 89a. See also Lord Coke’s admonition at the end of his report of 
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less drastic rule of non-fault liability, except for “ Act of God ” 
and “ Act of the Kings enemies,” © finally crystallizing into our 
modern doctrine in the eighteenth century, under the influence 
of Lord Holt’s emphasis upon the distinction between the bailee 
for hire exercising a public employment, and other bailees.*’ 


Southcote’s Case, 4 Co. Rep. 83b, a leading case of non-fault liability of an 
ordinary bailee, that those who receive goods of another to keep make a special 
acceptance. 

_ Note the similarity to the proviso of King Alfred’s Laws (circa aD. 892): 
“Tf a sword-furbisher receives a weapon or a smith receives a tool belonging to 
another man in order to refurbish it, in either case the article shall be returned in 
as good condition as that in which it has been received, unless it has been 
stipulated that there shall be no liability on the part of the said furbisher for 
damage done to it.” AtTTENBoROUGH, Laws oF THE Earuiest Enciisn Kuinos, 
75, “The Laws of Alfred,” c. 19, Art. 19, §3. See also the authorities cited in 
the preceding note. Cf. Docror aNd STUDENT, 1623 ed., Dial. 2, c. 38, where 
it is said, with reference to the common carrier: “and if he would percase 
refuse to carry it, unless promise were made unto him that he shall not bee 
charged for no misdemeanor that should bee in him, the promise were void; for 
it were against reason and against good manners, and so it is in all other cases 
like.” 

56 The Marshal’s Case, 3 Y. B. 33 Hen. VI, 1, pl. 3 (1455), with its famous 
dictum that if alien enemies of the King, like the French, should break into the 
prison or burn it and thus enable the prisoners to escape, that might excuse 
the jailer, because he would then have no right of action against any one. 

See the case in Hil. 38 Eliz., Owen, 57, 58 (1596), where Popham, J., held that 
in an action of account against a common carrier by ship, it was a good plea 
that he had been robbed of the goods along with his own goods at sea by pirates, 
—that there was no diversity between a robbery by pirates and by enemies. 

Rotte Asr., 808, states that the jailer is excused for an escape due to act 
of God, or the King’s enemies, “nec ad remedie oustre.” See Amies v. Stevens, 
Stra. 127 (1718), where a hoyman was held not liable as common carrier for loss 
of goods caused by his boat’s being driven by a sudden gust of wind against a 
bridge through which he was passing. See also Butrer, Nist Prius, 3 ed., 70; 
Hotmes, Common Law, 199-203. 

57 See Lord Holt, in Coggs v. Bernard, 2 Ld. Raym. 909, 918 (1703); and 
his dissenting opinion in Lane v. Cotton, 1 Ld. Raym. 646, 652, 12 Mod. 473, 
480-481 (1701); also Lord Mansfield in Forward v. Pittard, 1 Durnf. & E. 27 
(1785). Sir William Jones was another great authority to support Lord Holt’s 
theory. In his essay on bailments, he says, after referring to the old reports, 
“but, in all of them, too great stress is laid on the reward, and too little on the 
important motives of public utility, which alone distinguish a carrier from other 
bailees for hire””’ Jones, Law or BaiLMENTS, 106. This is probably the earliest 
instance of the use of the term “ public utility ” in this field. 

Mr. Justice Holmes has pointed out that the historical liability of the common 
carrier was the same as those of bailees in general, with the added duties peculiar 
to the common callings, i.e. such as the obligation to render a reasonable 
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Today the former rule survives, with respect to common carriers 
of goods and innkeepers, and only to a limited extent as to them, 
having been superseded as to all other bailees for hire, whether 
engaged in public employment or not,°* by the modified theory 
of liability for negligence analogous to the Roman law. It fol- 
lows that Lord Holt’s reasons simply explain why, when the other 
bailees for hire had gradually been relieved of this non-fault 
liability and made simply liable for due diligence as to the safety 
of the goods, it was retained in the cases of the common carrier 
and the innkeeper. By the nineteenth century, this modified 
liability had so completely supplanted the older doctrine that the 
latter had been quite lost sight of, and the obligation to use 
due diligence came to be regarded as not only the normal but 
the historical common-law obligation. 

As previously pointed out, the contractual theory loomed so 
large in practically all business transactions in the past century 
that the true nature and function of the common-law doctrine 
of relationship were obscured. This accounts for the failure to 
appreciate the fact that the common-law relationship attached 
to a certain social relation or standardized business transaction 
from the moment that the parties thereto assumed their respec- 
tive positions toward each other by entering upon the course of 
action involved in its performance, and continued until the com- 
pletion of the entire undertaking. In other words, one of the 
chief characteristics of the common-law relation has been its — 
unity and continuity with the subject-matter which it regulates. 
For example, the relation of husband and wife begins with the 


service, on reasonable demand, and at reasonable rates. Hozmes, Common 
Law, 187-188. 

The “custom of the realm” and the common law are the same thing, the 
term “custom of the realm” being employed to distinguish rights and obliga- 
tions based on the common law from those arising from special customs, as in 
the case of the custom of merchants. Rich v. Kneeland, Hobart, 17 (1614). So 
in The Case of Swans, 7 Co. Rep. 15b, 17a (1592), Lord Coke says: “for in 
such case by the general custom of the realm, which is the common law in 
such case... .” 

58 See Hotmes, Common Law, 203. See also 2 WyMan, Pustic Service Cor- 
PORATIONS, § 960: . . . “It [insurer liability] is imposed only upon carriers of 
goods, not upon carriers of passengers. . . . And it is not applied to any other 
public callings, however similar they may be to carriage and innkeeping, although 
they are equally public.” 
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actual conduct of the parties in placing themselves in that social 
position toward each other, usually evidenced by a public cere- 
mony, but which as a matter of common law even to this day 
may be created by the acts of the parties themselves, and con- 
tinues until that relation is severed, in fact by death, or in law 
by divorce or annulment.*® So it is common knowledge that 
the relation of husband and wife presupposes in its fulfilment 
a series of fact situations, broad enough in scope to cover both 
the happy and the unhappy marriage, and adjusting the respec- 
tive powers, rights, and obligations of the parties thereto in ac- 
cord with the particular circumstances which each varying fact 
situation presents. The kaleidoscopic series of fact situations 
within the scope of the common-law relation may not inaptly 
be compared to the Easter egg, familiar to childhood, with its 
wheel of scenes, each presenting a different set of facts, the whole 
in this instance completing a picture of the course of some com- 
mon business transaction or social relation. 

It is just the same with the relation of common carrier of goods 
and shipper, for here, too, the differing events usually accom- 
panying the performance of the carriage are known in advance, 
and the relation attaches with the beginning of the business trans- 
action, i.e., the moment when the goods are delivered to and 
received by the carrier in the way of his employment,” and 
continues until the carriage is, as a business fact, completed. 

The scientific basis of this subject must rest upon the recogni- 
tion of the actuality that it is not the relation which changes but 
the fact situation upon which the relation operates, the relation 
itself remaining constant throughout. And, in the common-law 


59 On the point that marriage is not a contract within protection of the 
contract clause of the federal Constitution, see Maynard v. Hill, 125 U. S. 190 
(1888) ; Adams v. Palmer, 51 Me. 480 (1863). 

For a general discussion of the marriage relation see: 1 SCHOULER, MARRIAGE, 
6 ed., 57 et seq; 3 Hotpswortn, History or EnciisH Law, 520, “The Married 
Woman”; 2 Pottock anp Marrtanp, History or EnciisH Law, 2 ed., 399; I 
Brack. Comm., c. 15, “Of Husband and Wife”; Korcer, Common Law 
MArrIAGE. 

60 This is directly in accord with the general rule that the common-law lien 
of the common carrier attaches to the goods for the whole freight which the 
carrier would earn, as soon as they are delivered to him for shipment. See 2 
Hurcuinson, Carriers, § 865, n. 15; ANGELL, Carriers, 4 ed., § 368; 4 MICHIE, 
Carriers, 3940. See The Gracie D. Chambers, 253 Fed. 182 (2nd Circ., 1918). 
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relation with its various incidents, we have an ideal instrumen- 
tality for adjusting the respective powers, rights, and obligations 
of the parties to the circumstances prevailing at each stage of 
the transaction. It thus becomes apparent that there is nothing 
unusual or inconsistent in the fact, frequently commented upon, 
that there are two distinct liabilities attached to the business of 
common carriage,” since juristically they are but the historical 
and the modern incidents of liability of the relation of common 
carrier of goods and shipper. Should authorities be wanted for 
this interpretation of our common law of common carriage, we 
may refer to Mr. Justice Bradley’s classic opinion in New York 
Central Railroad Co. v. Lockwood. ‘There, in refuting the 
argument that the common carrier may, by special contract 

limiting his liability, drop his common-law character and become 
an ordinary bailee for hire, it is said: 


“ Common carriers are such by virtue of their occupation, not by 
virtue of the responsibilities under which they rest. These responsi- 
bilities may vary in different countries, and at different times, without 
changing the character of the employment. The common law subjects 
the common carrier to insurance of the goods carried, except as against 
the act of God or public enemies. The civil law excepts, also, losses 
by means of amy superior force, and any inevitable accident. Yet the 
employment is the same in both cases. And if by special agreement 
the carrier is exempted from still other responsibilities, i¢ does not 
follow that his employment is changed, but only that his responsi- 
bilities are changed.” ** (Italics ours.) 


61 See Norway Plains Co. v. Boston & Maine R. R., 1 Gray (Mass.) 263, 
272 (1854), per Shaw, C. J.: “From this view of the duty and implied con- 
tract of the carriers by railroad, we think there result two distinct liabilities; 
first, that of common carriers, and afterwards that of keepers for hire, or ware- 
house keepers; the obligations of each of which are regulated by law.” See also 
Dorr v. The New Jersey Steam Navigation Co., 4 Sandf. (N. Y.) 136 (1850). 

62 77 Wall. (U. S.) 357 (1873). 

In 1 Hutcutinson, Carriers, 3 ed., § 112, there is a suggestion that the author 
recognized the possibility of this view with respect to the commencement of the 
relation of common carrier. He says: “The carrier becomes a mere depositary 
or bailee until the appointed time has expired or the other contingency happened 
upon which the carriage is to commence, . . . for nothing could be more unjust 
than to permit the owner of the goods to impose upon the mere depvusitary or 
warehouseman, whether he has yet become related to the goods as carrier or not, 
the extremely hazardous responsibility of a common carrier so long as it might 
suit his interest or convenience to do so.” (Italics ours.) 

63 17 Wall. (U. S.) 357, 376 (1873). - 
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The very fact that this new and anomalous doctrine of shifting 
relations attained such immediate and wide-spread popularity 
with both courts and text-writers indicates, however, that it 
appealed to the fundamental sense of justice of the time and 
place. As we have seen, the practical object sought was to avoid 
the non-fault liability mistakenly deemed the only incident of 
liability in the relation of common carrier of goods and shipper. 

It is an interesting commentary on this situation that at the 
very time the courts were dogmatically declaring the creation 
and termination of the common carriage relation and the insurer 
liability to be coincident, they were applying in the cases of 
damage due to delay in transportation or to act of God and other 
excepted causes, the equally well-settled rule that the common 
carrier of goods, as such, was responsible merely for failure to 
use due care under the circumstances.** In other words, the 
idea of the relation of common carrier of goods and shipper, 
possessing many incidents, two of which are the non-fault lia- 
bility and the liability for negligence, was no stranger in our 
courts even in the nineteenth century. 

We are indebted to the progress of the law in the past three 
centuries, from absolute liability as the normal thing to the 
prevailing obligation of due diligence, for the introduction into 
this old common-law relation of the new incident of modified 
liability. This progress cannot be ignored, and the modern law 
of public utilities is now compelled to restrict the more severe 
liability to the very fact situation which has led to its survival. 
The return to the ancient and scientific theory of the continuity 
of the common carriage relation, corresponding to the continuity 
of the business facts, will facilitate rather than hamper the 
achievement of this need of a criterion of liability adapting itself 
to the circumstances of each particular step in the performance 
of the undertaking. No great innovations are necessary. In 
general, all that is required is to substitute for the doctrine of 
shifting relations the scientific principle of the shifting of the 


64 Truax v. Philadelphia, Wilmington etc. R. R. Co., 3 Houst. (Del.) 233, 
245 (1866); Pittsburgh, Fort Wayne, and Chicago R. R. Co. v. Hazen, 84 IIl. 
36 (1876); Geismer v. Lake Shore and Michigan So. Ry. Co., 102 N. Y. 563, 
7 N. E. 828 (1886); American Express Co. v. Smith, 33 Ohio St. 511 (1878); 
Notara v. Henderson, L. R. 7 Q. B. 225 (1872). 
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incidents of liability within the relation of common carrier of 
goods and shipper, applied under the same fact tests now em- 
ployed. | 

This will harmonize with the development of the law in this 
field and with the facts. The relation of common carrier of 
goods and shipper is created the moment the goods are delivered 
to and received by the common carrier for the business purpose 
of his public employment. Until held by him in condition and 
with directions for immediate transportation, the presumption of 
fact is that the shipper is in touch with them; hence the situation 
presupposed by Lord Holt has not yet arisen, and the common 
carrier holds the goods subject to the modern relational incident 
of liability for negligence. It is only when the shipper has turned 
his back upon the goods and gone his business way, leaving noth- 
ing for the carrier to do but perform his public service, that the 
practical reasons of collusion and difficulty of proof which now 
support the survival of the ancient incident of non-fault liability 
come into play. And in the situation of the Alton case, where 
the shipper postponed shipment at the last minute, he is putting 
his hand into the business transaction again, and the reasons 
supporting the non-fault liability disappear. Although there is a 
consequent readjustment to the ordinary negligence liability, the 
relation does not shift, for the business transaction of common 
carriage has not yet terminated with respect to the goods. 

We see the same thing working out with the same ready adap- 
tability in the transportation problem of shipments from private 
‘sidings, where no contracts have been made between the parties 
modifying the general incidents of the relationship. Until the 
car containing the goods has been actually delivered into the 
control of the common carrier, the business transaction has not 
commenced, but eo instanti, with the beginning of the under- 
taking as a business matter, the relationship of common carrier 
of goods and shipper arises and continues, as we shall see, until 
the business purpose has been accomplished.® 


65 Tate v. Yazoo etc. R. R. Co., 78 Miss. 842, 29 So. 392 (1901); American 
Lead Pencil Co. v. Nashville etc. Ry. Co., 124 Tenn. 57, 134 S. W. 613 (1910). 
The following cases turn on contracts to do away with constructive delivery 
by the mere issue of bills of lading: Bainbridge Grocery Co. v. Atl. etc. R. R. 
Co., 8 Ga. App. 677, 70 S. E. 154 (1910); Atlantic Refining Co. v, Pa. R. R. 
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The cases of accessorial services such as compressing, milling- 
in-transit, elevation-in-transit, pre-cooling, and the like, also 
throw light upon the fundamentally true nature of this explana- 
tion of the common-law relation of common carrier of goods and 
shipper and its shifting incidents of liability. In these instances, 
whether the service may or may not have a direct bearing upon 
the preparation of the goods for transportation, the carrier is 
really doing something for the shipper, with his authority and 
direction, which the latter would otherwise have to do for himself, 
and the courts, although recognizing such services to have been 
absorbed in the public service obligation, have correctly held the 
common carrier, gua carrier, merely liable for negligence.* 

Similar en route problems arise in the connecting carrier situa- 
tion. There, too, the doctrine of shifting relations holds sway, 
although the courts have been somewhat conservative in its ap- 
plication. The practical reasons for this attitude were well stated 
by Mr. Justice Johnson in Goold v. Chapin,” a case of connect- 
ing carriage where a common carrier by barge was held liable for 
destruction of the goods by fire without his fault after he had 


Co., 270 Pa. St. 415, 113 Atl. 570 (1921); Bers v. Erie R. R. Co., 225 N. Y. 
543, 122 N. E. 456 (1919). For a good example of a custom governing this 
matter, see Railway Co. v. Murphy, 60 Ark. 333, 30 S. E. 419 (1895). 

As to public sidings, see Standard Combed Thread Co. v, Pa. R. R. Co., 88 
N. J. L. 257, 95 Atl. 1002 (1915); Kansas City etc. Ry. Co. v. Cox, 25 Okla. 
774, 108 Pac. 380 (1910) ; Basnight v. Atlantic etc. R. R. Co., 111 N. C. 592, 16 
S. E. 323 (1892). 

66 Arthur v. Texas & Pacific Ry. Co., 204 U. S. 505 (1907); Hill Manu- 
facturing Co. v. New Orleans etc. R. R. Co., 117 Miss. 548, 78 So. 187 (1918). 
See The Tornado, 108 U. S. 342, 349 (1882), in which Mr. Justice Blatchford 
held that money paid by ship-owners for compressing cotton was included in the 
freight charges, and that therefore the ship, having been so damaged before 
breaking ground that she could not make the voyage, was not entitled to recover 
said payments. Cf. Texas Midland R. R. Co. v. H. L. Edwards & Co., 56 Tex. 
Civ. App. 643, 121 S. W. 570 (1909). ; 

87 20 N. Y. 259, 264 (1859). See also Railroad Co. v. Manufacturing Co., 
16 Wall. (U. S.) 318 (1872); Miller v. Steam Navigation Co., 10 N. Y. 431 
(1853). The leading case on the application of the doctrine with respect to con- 
necting carriers is Judson v. Western Railroad Corporation, 4 Allen (Mass.) 
520 (1862). In Gulf etc. Ry. Co. v. Ins. Co. of North America, 28 S. W. 237 
(Tex. Civ. App., 1894), a connecting. carrier was held not liable as common 
carrier for a car-load of goods which it had justifiably refused to receive, owing 
to improper packing, although the non-negligent loss occurred while the con- 
necting carrier was switching the car off the interchange track in order to get 
other cars placed thereon. 
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stored them on a float which he maintained for convenience in 
transhipment, there to await removal by the connecting carrier, 
who delayed unreasonably in spite of prompt notice of their 
arrival and repeated requests to take them: | 


“ No owner can be supposed to have an agent to superintend each 
transhipment of his goods, in the course of a long line of transporta- 
tion; and if the responsibility of each carrier is not continued until 
delivery in fact to the next carrier — or at least until the first carrier, 
by some act clearly indicating his purpose, terminates his relation as 
carrier — we shall greatly diminish the security and convenience of 
those whose property is necessarily abandoned to others, with no safe- 
guards save those which the rules of law afford.” © 


The doctrine of shifting relations has had its greatest vogue 
in the field covering the completion of the business undertaking, 
and the termination of the relation of common carrier of goods 
and shipper with respect thereto. Naturally, we find here the 
same confusion of thought supporting it that prevailed with 
respect to the commencement of the carriage. The matter is 
further complicated, however, for the courts are not agreed upon 
the facts which shall constitute the point of cleavage at which 
the relation of common carrier terminates and is succeeded by 
that of warehouseman. Thus the historical land carrier is freed 
from the common carrier relation and its incident of non-fault 
liability only upon the completion of the business undertaking 
by delivery of the goods at the consignee’s residence or place of 
business,®® whereas the common carrier by water, owing to the 
difference in the nature of the service, and the uncertainty of 
arrival, is deemed a warehouseman when a reasonable time has 
elapsed after delivery of the goods on the wharf, and notice 
thereof to the consignee.”” With the advent of the carrier by 


88 290 N. Y. 250, 264 (1859). 

69 This, of course, in the absence of some custom or contract to the con- 
trary. Golden v, Manning, 2 Wm. Blackstone, 916 (1773); Gibson v. Culver, 17 
Wend. (N. Y.) 305 (1837); Eagle v. White, 6 Whart. (Pa.) 505, 517 (1841). 
See Hyde v. Trent and Mersey Navigation, 5 Durnf. & E. 389 (1793). See Story, 
Barments, 4 ed., § 542. See this whole subject discussed in United Fruit Co. v. 
New York etc. Transportation Co., 104 Md. 567, 65 Atl. 415 (1906). 

70 Richardson v. Goddard, 23 How. (U. S.) 28 (1859); National Line S. S. 
Co. v. Smart, 107 Pa. St. 492 (1884). See also 1 Parsons, SHIPPING, 222 et seq; 
2 Wyman, Pusiic SERVICE CORPORATIONS, § 1038. 
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railroad a new problem was presented to determine the point of 
time at which the transmutation of the character and liability of 
the railroad proprietor occurred with respect to a particular 
shipment. Three views developed: ** 

I. The Massachusetts view — that the relation is changed to 
that of warehousemen as soon as the goods, having arrived at 
their destination, are unloaded from the car and placed on the 
platform or in the freight station, in their final resting-place, to 
await removal by the consignee.” 


71 See McMillan v. Michigan etc. R. R. Co., 16 Mich. 79, 103 (1867), per 
Cooley, J.; Michigan Central R. R. Co. v. Owen & Co., 256 U. S. 427, 436-437 
(1921). 

See also 2 Hurcuinson, CARRIERS, 3 ed., c. 9, pt. 3, “ Delivery by Railroads 
as Carriers”; 4 Exxtiott, Ramroaps, 3 ed., § 2298; 4 R. C. L. 750, “ Various 
Rules Rempieinn Time When Carrier’s Liability Changes.” 

Later writers have tended to adopt the theory of Chief Justice McSherry in 
United Fruit Co. v. New York etc. Transportation Co., 104 Md. 567, 65 Atl. 415 
(1906), that there are but two rules—the Massachusetts or minority view, and 
the New Hampshire or majority rule, which is the same as the English doctrine. 
See 4 Exrziorr, Rarroaps, 3 ed., 632 et seg.; 1 Moore, Carriers, 397; 10 C. J. 
234 et seq. This treatment involves two assumptions: 

(1) That the New Hampshire rule requires notice to the consignee as a con- 
dition precedent to the shifting of the relations, a point not involved in the 
case which declared the rule. 

(2) That the New York rule fixing the point of cleavage at a reasonable 
time after notice has been merged in the New Hampshire rule. 

Yet the exponents of this twofold division agree that the jurisdictions follow- . 
ing what they term the New Hampshire view are sub-divided —a majority 
applying the third or New York view with respect to the running of the 
reasonable time; and a minority adhering to the decision in the Moses case that 
the reasonable time runs from the arrival of the goods. Moses v. Boston & 
Maine R. R., 32 N. H. 523 (1856). The truth seems to be that under both the 
Massachusetts and New Hampshire views notice to the consignee was not an 
element of the factual test of the transmutation of character, but was quite 
properly treated as a distinct obligation of the common carrier of goods reason- 
ably incident to the service. 

72 Norway Plains Co. v. Boston & Maine R. R., 1 Gray (Mass.) 263 (1854); 
Rice v. Hart, 118 Mass. 201 (1875); Bansemer v. Toledo etc. Ry Co., 25 Ind. 
434 (1865) ; McCarty v. New York etc. R. R. Co., 30 Pa. St. 247 (1858) ; Gratiot 
St. Warehouse Co. v. St. Louis etc. R. R. Co., 221 Ill. 418, 77 N. E. 675 (1906). 
Other states adopting this view are Indiana, Iowa, and Georgia. These jurisdic- 
tions distinguish between the common carrier by railroad and the common 
carrier by water. As suggested in 10 C. J. 234, note, the failure to observe this 
distinction has resulted in confusion in the later Pennsylvania cases, since Moyer 
v. Pa. R. R. Co., 31 Pa. Sup. Ct. 559 (1906), and other Superior Court cases 
have applied to railroads the rule laid down in National Line S. S. Co. v. Smart, 
107 Pa. St. 492 (1884), a case of carrier by water. 
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II. The New Hampshire view — holding that the common 
carriage relation continues until a reasonable time after the ar- 
rival and unlading of the goods to enable the average consignee 
to remove them.” 

III. The New York view —that the relation of common car- 
rier terminates only upon expiration of a reasonable time after 
arrival and unlading of the goods, and notice thereof to the 
consignee."* 

England and the weight of American authority accord with 
the New York rule,” which, it will be observed, merely extends 
the common-law test with respect to carriers by water to the 
railroad carrier, on the basis of the analogy between the wharf- 
to-wharf and station-to-station service. A distinctive feature of 
this view is its tendency to diminish the interval between the 
termination of the relation of common carrier and the termina- 
tion of the business transaction, and accounts to some extent for 
its popularity over the other two views. Unfortunately, the doc- 
trine of shifting relations plays a more or less prominent part 
in the application of every one of these rules.” 

But again, from the business man’s viewpoint, where are the 
goods and why are they there? The answer is that in fact the 
common carrier proprietor still holds them, and only because he 
has transported them over his route. Suppose the goods are not 
called for until an unreasonable length of time has elapsed under 
the circumstances? Yet is not that a situation which must be 
reasonably anticipated to some extent in the conduct of the busi- 
ness of common carriage, and therefore one of the very reasons 


73 Moses v. Boston & Maine R. R., 32 N. H. 523 (1856). By many recent 
authorities this is considered the leading case for the majority view. See note-71, 
supra. 

74 McKinney v. Jewett, 90 N. Y. 267 (1882); Faulkner v. Hart, 82 N. Y. 
413, 417 (1880); Hedges v. Hudson River R. R. Co., 49 N. Y. 223 (1872); 
Walters v. Detroit United Ry., 139 Mich. 303, 102 N. W. 745 (1905); King v. 
New Brunswick etc. Steamboat Co., 36 Misc. 555, 73 N. Y. Supp. 999 (1901). 

75 Chapman v. Great Western Ry. Co., 5 Q. B. D. 278 (1880). Many states 
have statutes to this effect, e.g., Alabama, Georgia, Montana, New York, Ten- 
nessee, and Texas. 

76 “Tn all jurisdictions, however, the extraordinary liability as a common 
carrier may at length come to an end with the carrier still in the possession of 
the goods. And during this period of custody awaiting delivery the carrier’s 
liability becomes that of a warehouseman.” 2 WyMan, Pusiic Service Cor- 
PORATIONS, § 1035. 
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for the continuance of the relation of common carrier of goods 


and shipper? The vicissitudes of life, such as necessity, sickness, 
or accident, must frequently compel the leaving of the goods with 
the common carrier for temporary storage. Nor is authority 
lacking that the relation continues and governs this situation by 
its appropriate incident of negligence liability. Note the words 
of Chief Justice Church in Burnell v. The New York Central 
R. R. Co.: 


“ The duty of exercising care over property thus remaining in their 
possession, is a part of the duty of carriers, incidental it is true to their 
principal or main duty, but nevertheless incumbent upon them, and it 
is no less a duty growing out of their relation of carriers, because their 
liability is mitigated to that of ordinary bailees for hire. Besides this 
is the ordinary mode in which this business has been transacted, as the 
evidence in this case shows, and as all railroad companies are in the 
habit of doing. Baggage thus left is and always has been kept and 
cared for, and the manner of disposing of it, if not finally called for, 
was long since regulated by law (Laws of 1837, p. 311), and it is 
presumed that the parties contracted with reference to the existing 
state of facts, and to the customary manner of transacting such busi- 
ness.” 77 


There are a number of conflicting views also as to the true 
nature of the liability for the safety of such goods. Some cases, 
quite properly recognizing the distinction between the corporate 
and unincorporated proprietor, have reached the conclusion that, 
since the railroad corporation was chartered solely to conduct the 
business of common carriage, and, therefore, possessed no legal 
capacity to enter into the separate and distinct public service 
enterprise of warehouseman, it was merely a gratuitous bailee. 


77 4s N. Y. 184, 188 (1871). Cf. Woodward, J., in McCarty v. New York 
& Erie R. R. Co., 30 Pa. St. 247, 251 (1858): “It is insisted upon by the 
plaintiffs, that the reception and retention of the goods in the defendants’ store- 
house was merely accessory to, and arising out of, the transportation of the 
goods ... that the warehouse, in a word, is a mere incident to their business 
as common carriers, and that the duty of the carrier covers the entire con- 
tract, principal and incident. . . .” (At p. 253.) “The cases, English and Ameri- 
can, ... fully maintain these distinctions, and show clearly that where the 
contract of carriage has been fully performed, we are not at liberty to regard 
the storage as incidental or accessory to that contract, but as constituting a 
new and different relation with the owner, or consignee.” 
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For instance, in the case of Michigan etc. R. R. Co. v. Shurtz," 
the court, in holding that the railroad company was not liable as 
insurer for the destruction of wheat deposited in its warehouse 
to await shipping instructions, said: 


“ By their charter the company have no right to charge as ware- 
housemen, for storage of goods awaiting transportation. . . . While 
the wheat was lying in their warehouse awaiting the determination of 
Shurtz as to its destination, the company cannot be regarded as any- 
thing more than gratuitous bailees, and are liable only as such.” 7 


A like result has been reached in some instances independently 
of the character of the proprietor, on the ground that this custody 
and protection, in the absence of an express agreement to pay 
therefor, is but a free service.*° The fallacy of this view has 
been exposed in the case of Brunson v. Atlantic Coast Line 


“Until a reasonable time has elapsed after arrival, the common 
carrier is practically liable as an insurer; but after that time it is 
only bound as a warehouseman to exercise ordinary care. As a ware- 
houseman the railroad company has the right to exact storage charges 
as long as such relation exists in the particular case, and, until it 
ceases to be a warehouseman its liability for ordinary negligence con- 
tinues. The fact that it has the right as a warehouseman to collect 
storage charges makes it a bailee for hire and prevents it from claim- 
ing that it was merely a gratuitous bailee, at least before it gives 
notice that it will not insist upon such charges, and will not longer hold 
possession of the property as a warehouseman. . . . Therefore, the 
defendant was not a gratuitous bailee and must necessarily sustain to 
the plaintiffs either the relation of common carrier or warehouseman.” 


78 y Mich. 515 (1859). 

79 At p. 518. 

80 Basnight v, Atlantic and N. C. R. R. Co., 111 N. C. 592, 16 S. E. 323 
(1892); Hapgood Plow Co. v. Wabash Ry. Co., 61 Mo. App. 372 (1895); 
Vaughn v. N. Y. etc. R. R. Co., 27 R. I. 235, 61 Atl. 695 (1905). 

Cases of this type can usually be explained on other grounds, as Professor 
Beale has pointed out with reference to the Basnight case. Joseph H. Beale, 
“The Beginning of Liability of a Carrier of Goods,” 15 Yate L. J. 207, 213. 

81 76 S. C. 9, 13, 56 S. E. 538, 539 (1907). See Brown Shoe Co. v. Hardin, 
77 W. Va. 611, 87 S. E. 1014 (1916). See also 4 Extiorr, Ramroaps, 3 ed., 
793. 
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Indeed, no more is needed to refute this theory of gratuitous 
bailment than the common-law definition of common carrier: 
one who carries from point to point for all men indifferently for 
hire. His acceptance of the goods in the way of his employment, 
i.e., to be transported immediately, or after certain matters have 
been adjusted, is a service which the shipper, as a reasonable 
man, must know is rendered for reward. It follows that he would 
be liable on the common count quantum meruit for the reason- 
able charges for such services as he receives.**? The South Caro- 
lina court, therefore, correctly held that to constitute the carrier 
a gratuitous bailee, it must appear that he has affirmatively 
waived his right to a reasonable remuneration. 

Other courts and text-writers have attempted to hedge with 
respect to the doctrine of shifting relations by saying that when 
goods were held for the convenience of the shipper or at destina- 
tion after the actual transit had been completed, the relation of 
carrier had ceased and the proprietor was simply liable as a 
bailee for hire.** 

This is still the doctrine of shifting relations, however, only 
cloaked in a more plausible form. It substitutes a shifting from 
the relation of common carrier of goods and shipper to the ordi- 
nary bailment-for-hire relation,** a doctrine logically and analyti- 
cally of the same nature as that which it purports to replace or 
avoid. 

Mr. Justice Bradley, rejecting a like contention with respect 
to the effect of a contract limiting the carrier’s liability, in his 
famous opinion in Railroad Co. v. Lockwood, employed language 
equally applicable here: 


“The theory occasionally announced, that a special contract as to 
the terms and responsibilities of carriage changes the nature of the em- 


82 Bastard v. Bastard, 2 Show. 82 (1679); Knox v. Rives, Battle & Co., 
14 Ala. 249, 260 (1848); Johnson v. Pensacola etc. R. R. Co., 16 Fla. 623, 660 
(1878) ; Louisville etc. R. R. Co. v. Wilson, 119 Ind. 352, 21 N. E. 341 tale). 
See ANGELL, CARRIERS, 4 ed., § 392. 

83 Parler v. Davis, 115 S. E. 818 (S. C, 1923); Fort Worth etc. R. R. Co. 
v. Tomson, 250 S. W. 747 (Tex. Civ. App., 1923). See 2 Hurcuinson, CARRIERS, 
3 ed., § 684; 4 R. C. L. 761-763. 

84 Contrary to the general impression, the common-law bailment is rela- 
tional rather than contractual in nature. See 2 Witxiston, Contracts, §§ 1032, 
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ployment, is calculated to mislead. The responsibilities of a common 
carrier may be reduced to those of an ordinary bailee for hire, whilst 
the nature of his business renders him a common carrier still. Is there 
any good sense in holding that a railroad company, whose only business 
is to carry passengers and goods, and which was created and estab- 
lished for that purpose alone, is changed to a private carrier for hire 
by a mere contract with a customer, whereby the latter assumes the 
risk of inevitable accidents in the carriage of his goods? ” ** 


As pointed out above by Chief Justice Church, the duty of 
caring for the property transported, “is a part of the duty of 
carriers, incidental it is true to their principal or main duty, but 
nevertheless incumbent upon them, and it is no less a duty grow- 
ing out of their relation of carriers, because their liability is 
mitigated to that of ordinary bailees for hire.” ** 

Consequently, the carrier rightly exercises his common-law lien 
as carrier for the entire charges, and need not assert two distinct 
liens, — the one as common carrier for the freight, and the other 
as warehouseman for storage charges.*’ 


85 17 Wall. (U. S.) 357, 376 (1873). 
86 Burnell v. New York Central R. R. Co., 45 N. Y. 184, 188 (1871). 
Professor Beale, with his usual acumen, makes this precise point in respect to 
the ferryman: “In the case of a ferry, the fact that the owner usually goes 
along with goods and often retains the entire charge and management of 
them ... materially modifies the relation of carrier and shipper so that the 
carrier may not be responsible for any injury caused by defect in placing or 
managing the property; but this does not affect the position of the ferryman as 
carrier. While his liability is less in amount, it is the same in kind as that of 
an ordinary carrier, and the time of its beginning is settled upon the same prin- 
ciple.” Joseph H. Beale, “ The Beginning of Liability of a Carrier of Goods,” 15 
Yate L. J. 207, 216. 

87 Boston and Maine R. R. v. Oceanic Steam Nav. Co., 226 Mass. 509, 116 
N. E. 260 (1917); Kawcabany v. Boston & Maine R. R., 199 Mass. 586, 85 
N. E. 846 (1908); Cooley v. Minn. Transfer Ry. Co., 53 Minn. 327, 331, 55 
N. W. 141 (1893); Illinois Central R. R. Co. v. Alexander, 20 Ill. 23 (1858). 
See Western Transp. Co. v. Barber, 56 N. Y. 544 (1874); Wabash R. R. Co. v. 
Pearce, 192 U. S. 179 (1904). See also ScHOULER, BAILMENTS, 3 ed., § 543; 2 
Moore, Carriers, 635. The Uniform Bill of Lading Act, § 26, has adapted this 
view. Cf. 2 HutcHinson, Carriers, 3 ed., § 866. 

The English law, on the contrary, is said to restrict the carrier’s lien to 
the charges for carriage only. See 4 Hatspury, Laws or ENGLAND, 93-04. The 
case cited for this view, Great Northern Ry. Co. v. Swaffield, L. R. 9 Exch. 
132 (1874), contained dicta on both sides of this question. See the excellent 
criticism of this case in this respect in “The Rights and Duties of Carriers as 
Warehousemen,” 57 L. T. 207. 
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But what of the practical aspects of this doctrine? The com- 
mon law, growing as it does by analogy to precedent, is peculiarly 
susceptible to the influence of a rule of thumb, and when that 
rule is one which the judge 'earned as school-boy law, its power 
is well-nigh irresistible. This is especially true amid the hurry 
and bustle of the present-day overburdened courts. Fortunately, 
the doctrine of shifting relations has been pretty well confined 
to the public service relations of common carrier and warehouse- 
man and to the fact situations within the law of carriers, to meet 
which it originated. It is inherently a sweeping doctrine, how- 
ever, and its true character should be brought home to bench and 
bar, that it may not become a source of further confusion in the 
law of public utilities. 

The courts, when forced to really think the matter through, 
have here, as in the case of the so-called insurer liability, 
awakened to their error. Reference has been made to the Lock- 
wood case,** in which the United States Supreme Court rejected 
in no uncertain terms the attempted logical extension of this 
doctrine to effect a shifting from the public service relation of 
common carrier of goods to the private relation of bailee for hire, 
to correspond with a diminished measure of liability, denouncing 
the whole theory as impracticable and unfounded in law. It 
should be noted that this was decision, not dictum. The only 
basis for denying the supremacy of the express contract of the 
parties, purporting to eliminate both the non-fault and negligence 
incidents of liability, must be the continuance of the public rela- 
tionship of common carrier of goods and shipper. Other cases 
have, with the Burnell case,*® repudiated the practical as well as 


The authorities are also in conflict as to the carrier’s right to a lien for 
demurrage: 

The majority American view sustains the lien. Miller v. Mansfield, 112 
Mass. 260 (1873); Schumacher v. Chicago etc. Ry. Co., 207 Ill. 199, 69 N. E. 
825 (1904); Baltimore & Ohio R. R. Co. v. Luella Coal Co., 74 W. Va. 280, 
81 S. E. 1044 (1014). Contra, Wallace v. B. & O. R. R. Co., 216 Pa. St. 311, 
65 Atl. 665 (1907); Birley v. Gladstone, 3 M. & S. 205 (1814). 

88 Supra, note 62. ; 

‘89 See note 77, supra. Other cases in accord with the Burnell case are: 
Matteson v. N. Y. C. etc. R. R. Co., 76 N. Y. 381, 384 (1879); National Line 
Steamship Co. v. Smart, 107 Pa. St. 492, 500-501 (1884); Brown Shoe Co. v. 
Hardin, 77 W. Va. 611, 87 S. E. 1014 (1916). See 4 Exxiott, Ramroaps, 3 ed., 
792. 
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the legal validity of the doctrine, even in the extreme circum- 
stance of goods held in the freight station at destination beyond 
the expiration of a reasonable time for their removal by the con- 
signee, insisting that the legal transition in the measure of lia- 
bility did not affect the common carrier relation. 

The influence of this confusing doctrine also appears in the 
application of the Interstate Commerce Act. The United States 
Supreme Court has held that since the Act defines “ transporta- 
tions ” to include receipt, storage, and delivery, the terminal rail- 
road continues to hold the interstate shipment as common carrier 
until actual delivery to the consignee, though a reasonable time 
has elapsed, the freight has been paid, and part of the goods 
removed.” In reaching this decision the Court expressly denied 
the creation of a new relation of warehouseman within the state 
of destination which would substitute the measure of liability 
of the state law for that of the federal law. The Court also 
construed this definition of transportation to have been intro- 
duced into the Interstate Commerce Act for the very purpose of 
bringing the law of interstate railroad carriers into harmony with 
the actualities, by extending the relationship of interstate com- 
mon carrier and shipper to cover the entire business undertaking. 
Contrast with this the established rule of construction of the 
Carmack Amendment to said Act,” that the liability of the 
initial carrier for loss or damage to the goods ceases the instant 
the terminal carrier holds them as warehouseman under the 
shifting relations test.” What is the result? That the harlequin 
character of the common carrier is not only perpetuated but 
extended under the Interstate Commerce Act. For some pur- 
poses he is treated as retaining his interstate common carrier 
personality throughout, while for others, as to the same goods, 


90 Southern Ry. Co. v. Prescott, 240 U. S. 632, 637-641 (1916); Cleveland 
etc. Ry. Co. v. Dettlebach, 239 U. S. 588 (1916); Michigan Central R. R. Co. v. 
Owen & Co., 256 U. S. 427 (1921); Efland Hosiery Mills v. Hines, 184 N. C. 
356, 114 S. E. 472 (1922). 

91 Carmack Amendment to Interstate Commerce Act, § 20, June 29, 1906, 
34 Strat. aT L. 595. 

92 N. Y. etc. R. R. Co. v. Chandler, 129 Va. 695, 106 S. E. 684 (10921); 
Hogan Milling Co. v. Union Pacific R. R. Co., 91 Kan. 783, 139 Pac. 397 (1914); 
Adams Seed Co. v. Chicago etc. R. R. Co., 181 Ia. 1052, 165 N. W. 367 (1917); 
Keystone Publishing Co. v. Pa. R. R. Co., 78 Pa. Sup. Ct. 486, 490 (1922); | 
Adams Express Co. v, Croninger, 226 U. S. 401, 511 (1913), 
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in the same place, and at the same time, he is deemed to have 
had thrust upon him the new character of warehouseman, thus 
possessing both characters simultaneously, the one predominating 
over the other according to the nature of the particular question 
involved. 

Another practical inconsistency of the doctrine of shifting rela- 
tions is found in the field of legislation regulating public ware- 
houses. The Massachusetts Public Warehouse Act affords a 
good illustration. The draftsmen of that statute, after defining 
a public warehouseman to include a railroad corporation, seem 
to have bethought themselves of the practical connotations this 
involved. Forced then to recognize the actual: normal situation 
that the common carrier only warehouses the goods as an incident 
in the ordinary performance of the business transaction of com- 
mon carriage, they endeavored to bring the statute into harmony 
with the every-day facts by adding a proviso which expressly 
declared that “a railroad corporation licensed as a public ware- 
houseman shall not be required as such to receive any property 
except such as has been or is forthwith to be transported over 
its road.” 

The fundamental thought is the unity and continuity of the 
common-law relation corresponding to the unity and continuity 
of the business transaction which it controls; in other words, 
that the common-law relation of common carrier of goods and 
shipper is coterminous with the business fact. It is submitted 
that the relation operating through its shifting incidents of lia- 
bility will solve every problem until the goods have been finally 
stored by the common carrier with a real public warehouseman, 
or sold under statutory authority to recover freight and charges.”* 


93 t921 Mass. Gen. Laws, c. 105, § 1. 

%4 Louisville etc. R. R. Co. v. Brewer, 183 Ala. 172, 62 So. 698 (1913); Tar- 
bell v. Royal Exchange Shipping Co., 110 N. Y. 170, 182, 17 N. E. 721, 725 
(1888); Burnell v. New York Central R. R. Co., 45 N. Y. 184, 188 (1871). 
See 2 Hutcutinson, Carriers, 3 ed., § 786; 4 R. C. L. 763. In the light of these 
authorities, to the effect that the common carrier may terminate the business 
transaction and all relational incidents of liability by storing the goods in a 
public warehouse at the shipper’s expense, after holding them a reasonable time 
at destination awaiting delivery, coupled with the cases cited in note 81; supra, 
establishing his right to a reasonable storage charge if, instead, he retains them 
in his own freight-house, the case of State v. Chicago, M. & St. P. Ry. Co., 68 
Minn. 381, 71 N. W. 400 (1897), appears erroneous. It held unconstitutional a 
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The doctrine of shifting relations stands a dogma of inertia in 
our law.*” That it exists is simply because human kind dislikes 
to think through the accepted formulae and test their worth in 
the crucible of actuality. Once the courts are confronted with 
the technical juggling inherent in the doctrine of shifting rela- 
tions, and are convinced that the just result they seek may be 
as readily accomplished as a practical matter and without the un- 
seating of established decisions, it is to be hoped that they will 
hasten to return to the true path of scientific legal development. 
Should they fail to see the light, may we not look forward to the 
elimination of such anomalous doctrines by the American Law 
Institute in its authoritative restatement of the law? 


George Jarvis Thompson. 
UNIVERSITY OF PITTSBURGH 
ScHoot or Law. 


statute requiring railroads and transportation companies to turn over to a storage 
company or public warehouseman all property which the consignee failed to call 
for or receive within twenty days after notice of arrival, declaring that the 
statute did not relate to the general welfare but was purely for the promotion of 
private interests. Since the shipper must pay a reasonable storage charge even 
to the carrier, and since there is a public policy in keeping the freight stations 
free from congestion, this would seem clearly a matter within the discretion of 
the legislature as the proper policy-declaring department of the government. 

95 See the rule in Shelley’s Case referred to as a dogma of inertia in Penn- 
sylvania, in Pierce v. Hubbard, 1o Pa. Co. Ct. 63, 64 (1891), aff'd in 152 Pa. 
St. 18, 25 Atl. 231 (1892), where the court said: “A determined effort was 
made to abolish or restrict it in this state at that time [1877], and occasional 
efforts have been made since, but without success, an inertia, miscalled conserva- 
tism, to the discredit of that good word, having prevented such a wide measure 
of justice from being embedded in our law.” 
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THE ELEMENT OF INTENT IN SURRENDER 
BY OPERATION OF LAW 


ae frequently cited case of Lyon v. Reed,’ which has ex- 
ercised a powerful influence in questions involving sur- 
render by operation of law, indicates that “surrender would be 
the act of the law, and would prevail in spite of the intention of 
the parties.” * Baron Parke seems to have felt that he had ade- 
quate historical support for this statement, and he offered no 
other substantial ground for it. Because of the difficulties into 
which a strict adoption of his opinion would lead, it appears that 
an independent investigation of the question should be made with 
a view to disclosing whether historical or other reasons exist 
which constrain agreement in it. 

The Statute of Frauds provides that “no leases, estates or 
interests either of copyhold, or terms of years . . . shall at any 
time . . . be assigned, granted or surrendered, unless it be by 
deed or note in writing signed by the party so assigning, . . . 
or by act and operation of law.” * If the phrase “ act and opera- 
tion of law” had a well-defined meaning before ‘the Statute of 
Frauds was passed, which meaning excluded any question of 
intent, it may be that such interpretation should prevail under 
the Statute. On the other hand, if it had no accepted meaning 
at that time, or if the element of intent was not then disregarded 
as immaterial, we should be free to give it such rational and 
practical interpretation as might seem to be proper. 

That there are two classes of surrender, i.e., surrenders in 
deed and surrenders in law, seems to be commonly recognized by 


1313 M. & W. 285 (1844). 

2 At p. 307. 

3 29 Car. II., c. 3, §3; 8 Srat. at L., Pickering ed., 405. 1923 CanILt’s 
Consor. Laws or N. Y., c. 51, § 242, shows provision for surrender “ by act or 
operation of law.” 1920 Pa. Strat. (West Pub. Co.), § 20192, provides for sur- 
render “by act and operation of law.” These illustrate the situation in many 
states. In other states the failure of statutes to mention surrender by operation 
of law has not prevented the courts from following the English rules on the 
subject. See Duncan v. Moloney, 11s Ill. App. 522 (1904). See also 2 REED, 
STATUTE OF Fraups, § 766; 27 C. J. 225. 
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courts and text-writers, and it seems settled that the surrender 
“by deed or note in writing” requires a constitutive document,* 
but the surrender “by act and operation of law” is clearly 
intended to be proved by some other kind of evidence. The 
words of the Statute seem to support the idea that an “act” of 
some kind is to be followed by a certain legal consequence, i.e., 
an “operation of law;” that the surrender “ in law ” is the result 
of an act to which the law will attach this significance under 
proper circumstances. This presents the questions, what kind of 
“act” is required? Is intent a material element of such an act? 

It is assumed that “act” as used here cannot take the mean- 
ing of “deed,” because that would give the “act and operation 
of law” clause of the Statute the same sense as the “ deed or note 
in writing” clause. Therefore it would seem to mean something 
less formal, — some conduct having less evidential force. The 
nature of the “act” is suggested by the two following situations 
where it is well settled that surrenders in law are accomplished: 
(1) where a tenant for years has accepted a new, valid lease 
which is inconsistent with his prior one; ° (2) where he has re- 
turned and the lessor has accepted possession, both parties in- 
tending to end the term.® In the first of these situations there 
seems to be compelling evidence of a mutual intention of the 
parties to abrogate the former lease. In the second situation the 
acts of the parties affecting possession may not clearly disclose 
their intention, and this uncertainty necessitates the introduction 
of further evidence. Such evidence might indicate, of course, 
that there was no mutual intention to end the term, that the 
landlord entered to make repairs, or accepted the key (some- 
times a symbol of possession) by mistake or for a temporary 
purpose.’ 

* See WicmoreE, Evmence, 2 ed., § 2454. 

5 Fulmerton v. Steward, 1 Plowd. 102 (1555); Ive v. Sams, Cro. Eliz. 521, § 
Co. Rep. r1a (1596). See Trrrany, Rea Property, 2 ed., 1582, text and note. 

® Dodd v. Acklom, 6 M. & G. 672 (1843). 

7 Evidence has been admitted to show that the landlord entered for the 
purpose of making repairs, not intending to accept a surrender, Pier v. Carr, 
69 Pa. St. 326 (1871); Haynes v. Aldrich, 133 N. Y. 287, 31 N. E. 94 (1892); 


Smith v. Hunt, 32 R. I. 326, 79 Atl. 826 (1911); Breuckman v. Twibill, 89 Pa. 
St. 58 (1879). 


The act of accepting the key of premises, if qualified by an intent to accept 
return of possession and to end the leasehold interest is held to operate as a 
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These examples lead to the supposition that the mere acts 
affecting surrender are not conclusive and that their effect may 
be controlled by the intent with which they were done. For the 
purpose of examining this point of view the cases usually dis- 
cussed under surrender in law may be arranged in the following 
classes: 

(a) Where the only evidence of surrender is oral. E.g., the 
landlord and tenant orally agree upon immediate surrender, but 
the tenant remains in possession as before. The landlord later 
contends that such continued possession is without right, or 
the tenant offers evidence of such agreement as a defense in 
an action for rent which is alleged to have accrued subse- 
quently.® 

(6) Where the result of the conduct of the parties, inde- 
pendently of words, is inconsistent with the continuation of the 


original tenancy. £.g., the tenant accepts a new tenancy in the 


same premises to take effect in derogation of the former tenancy, 
or returns possession of the premises to the landlord.® 

(c) Where the only evidence concerns acts which are irregular 
but conceivably consistent with either the continued existence of 
the tenancy or its termination. £.g., the tenant sends the key of 
the premises to the landlord whose servants thereafter are seen 
making repairs on the premises.” 

(d) Where the acts, independently of words, fall within class 
(c) above, but where the provable words qualifying such acts 
establish whether there was or was not a mutual intention to end 
the tenancy. £.g., the landlord sends men to do repair work in 
the building, after a conversation in which the tenant expressed 


surrender in law. In re Mullings Clothing Co., 238 Fed. 58 (2nd. Circ., 1916) ; 
Dodd v. Acklom, 6 M. & G. 672 (1843). See 2 TirFaANy, Reat Property, 2 ed., 
1585-1586. But if the intent to accept surrender is not present, accepting the key 
does not bring about a surrender. Reeves v. McComeskey, 168 Pa. St. 571, 32 
Atl. 96 (1895). See Brown v. Linn Woolen Co., 114 Me. 266, 95 Atl. 1037 
(1915), where it was held that a surrender in law does not follow acceptance of 
a new lease if the acts of the parties rebut the idea of surrender. 

8 See Duncan v. Moloney, 115 Ill. App. 522 (1904); Fisher v. Nelke, 114 
Me. 112, 95 Atl. 508 (1915); Kittle v. St. John, 7 Neb. 73 (1878); Wilson v. 
Lester, 64 Barb. (N. Y.) 431 (1873); Bailey v. Wells, 8 Wis. 141 (1859). 

® See notes 5, 6 and 7, supra. 

10 Livermore v. Eddy’s Adm’r, 33 Mo. 547 (1863). See Smith v. Hunt, 32 
R. I. 326, 79 Atl. 826 (1911), and note thereto in 35 L. R. A. (N. S.) 1132. 
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a desire to surrender the tenancy and the landlord wrote “ can- 
celled ” on the tenant’s copy of the lease.” 

(e) Where certain acts, independently of words, fall within 
class (c), but, instead of being explained or corroborated by 
words as in class (d), are entirely overcome and rebutted by 
inconsistent facts or acts. E.g., the tenant returns the lease to 
the landlord, but remains in possession, making no move to 
vacate, or leaves the premises in the hands of a sub-lessee who 
continues in possession.” 

(f) Where the acts, independently of words, fall within either 
class (6) or class (c) above, and the intention to end the tenancy 
is established, but there appears, in addition to this, evidence 
that one of the parties did not agree to the termination of the 
contractual obligations created by the covenants in the lease. 
E.g., the tenant vacates premises and notifies the landlord that 
he will not pay any rent accruing thereafter; the landlord informs 
the tenant that he is not released from the obligation to pay 
rent but that the premises will be rented to another, if possible, 
for the purpose of reducing the liability. The landlord there- 
after admits another tenant.’ 

The situation in class (a) above, is so susceptible to fraud, 
perjury, failure of memory, or misunderstanding, that we can 
well sympathize with the desire to make a written instrument 
the exclusive means of proof. Cases falling into this class are 
clearly within the Statute, and under it are required to be “i 
denced in writing. A purely verbal act is not such an “act” 
the Statute contemplated. 

Cases that fall into class (b) exemplify the saying, “ Actions 
speak louder than words.” Proof of words in such cases would 
be superfluous. For that reason evidence of words is usually 
ignored as surplusage or excluded as immaterial. It would seem 


11 Brewer v. Nat. Union Bldg. Ass’n, 166 Ill. 221, 46 N. E. 752 (1897). See 
Sessinghaus v. Knock, 127 Mo. App. 300, 105 S. W. 283 (1907); Lafferty v. 
Hawes, 63 Minn. 13, 65 N. W. 87 (1895). 

‘12 McKenzie v. Lexington, 4 Dana (Ky.) 130 (1836). Cf. Brewer v. Nat. 
Union Bldg, Ass’n, supra, note 11; Duncan v. Moloney, 115 Ill. App. 522, 525 
(1904); Beidler v. Fish, 14 Ill. App. 29, 36 (1883); Brown v. Linn Woolen Co., 
supra, note 7; Magennis v. MacCullough, Gilb. Cas. in Eq. 235 (circa 1720). 
See facts in Lyon v. Reed, 13 M. & W. 285 (1844). 

13 Auer v. Penn, 99 Pa. St. 370 (1882). See note 53, infra, 
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that Lyon v. Reed, discussed later, would restrict surrenders in 
law to this class. 

In the cases of class (c) the total absence of provable words 
must be emphasized. The fact that the acts lack convincing 
effect, as postulated, would always militate against the party 
seeking to upset the status quo, so that the tenancy would con- 
tinue. The weakness of this evidence, growing out of its assumed 
ambiguity, would tend to restrain parties from attempting actions 
or defenses resting exclusively thereon, and such cases would be 
so rare that they would give legislators and jurists small concern. 
Moreover, even the evidence showing the acts might be excluded, 
or a non-suit or a directed verdict granted, because of the failure 
of the evidence to prove whether there was a mutual intent to 
effect a surrender. Situations of this kind must have been much 
more common in the days of the disqualification of parties as 
witnesses than they are today. 

Class (d) includes most of the cases that offer great diffi- 
culties because of the present state of the authorities. It might 
be argued that cases of this kind should be treated as involving 
express surrenders, for the reason that the words qualifying the 
acts are the evidence upon which the case must finally turn. 
Since these words are subject to all the objections directed at 
those which fall under class (a), similar treatment of them would 
not necessarily be illogical. This would ignore, however, the 
fact that we have, in addition to the words, corroborating cir- 
cumstances, 7.e., acts which, while inconclusive standing alone, 
may go far toward establishing or clarifying thé oral acts of the 
parties in showing agreement upon a surrender. Such treatment 
would be somewhat parallel with the results reached under the 
familiar seventeenth section of the Statute of Frauds, where it is 
expressly provided that a part performance, i.e., a corroborating 
circumstance, does away with the requirement of a writing. In 
this kind of case some facts will, of course, offer stronger cor- 
roboration than others of an expressed intent to surrender. 

The principal difficulty here is in distinguishing the cases of 
class (d) from those of class (b). The usefulness of a sharp 
distinction between classes (b) and (d) may be doubted, since in 
each case the court might conclude that a surrender was accom- 
plished. In some cases of class (b), however, a court may 
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properly exclude all oral evidence of intent. If the case fell 
within class (d), such sweeping exclusion would, according to 
the views developed below, be an error. It would seem, there- 
fore, that where it is necessary to make a distinction the test 
would have to be sufficiently severe to exclude all cases of class 
(6), and might be stated thus: Where the acts of the parties 
are so inconsistent with the preéxisting tenancy that no oral 
agreement could so explain them as logically to leave such 
tenancy still existing, the case falls into class (b) and is a “ sur- 
render by act and operation of law,” because the evidence shows 
that necessarily to have been the intent of the parties. The test 
could not be less extreme and still preserve the distinction be- 
tween the two classes mentioned, since class (d) includes all 
cases where ambiguous acts are explainable by words of the 
parties showing intent. 

The cases of class (e) consist of those which would fall within 
class (d) if it were not for the fact that the corroborating acts 
of the parties are made unintelligible or are offset by other 
inconsistent acts, or acts having an opposite probative effect. 
As indicated by the example stated above, the act of handing 
back a lease to the landlord, which otherwise might be looked 
upon as a symbolical relinquishment of possession, may lose its 
possible force in such direction by a showing that the possession 
was in a sub-lessee. The only remaining evidence then would 
be the words, and it may be conceded that without the support 
of corroborating acts these fall within the Statute and require 
proof in writing.”* 

Class (f) includes cases which may readily be confused with 
those properly falling into class (d) above. In the case of the 
tenant who owed only such services as arose out of the tenure 
between him and the reversioner, or who owed no services, the 
surrender terminating the tenancy left nothing further to be dis- 
cussed. But the vastly greater number of tenancies of later 
years have been such that the tenant owed certain contractual 
obligations to his landlord which may exist independently of 
tenure, and the surrender concluding the tenure which is inci- 


14 This would lead to the same result reached in Lyon v. Reed, supra, note 1, 
_ and would not be open to the criticism offered hereinafter in the discussion of 
that case. 
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dent to the lease may or may not have been mutually intended 
to operate also as a rescission of the covenants to pay rent, and 
so forth. It needs only to be stated to be recognized that the 
contractual obligations in a lease may exist before tenure starts 
or indeed if it never starts; *° they may also bind the parties to a — 
lease after the relationship of landlord and tenant has been ended 
by assignment by one of the parties.° In a case where the 
lessee vacates during the term and the landlord, after notifying 
him of refusal to release him, lets the premises to another, the 
tenancy of the first lessee seems necessarily to be concluded, but 
it does not seem unavoidably to follow that this should release 
him from liability for damages for breach of covenant whether 
the damages accrued before or after his refusal to complete 
performance.*’ 

The cases falling into class (a), supra, involve the rules of 
surrender in fact which are fairly definite and well settled. The 
cases of class (6) would ordinarily involve estoppel in pais, and 
even under Lyon v. Reed, therefore, would result in surrender 
in law. Whether that should be the result “in spite of the 
intention of the parties ” is discussed later. In the four temain- 
ing classes, the dual elements, mutual intent and corroborating 
facts, are emphasized, and an effort is made below to ascertain 
what general rule can be derived therefrom. Can it be correctly 
said that where one of these elements is lacking 10 surrender in 
law is accomplished, but that where they coéxist and support 
each other there may be such surrender? If this can be answered 
in the affirmative, the element of intent is of primary impor- 
tance.* It seems that the significance of the history of surrender 
before the Statute of Frauds, which was relied on and given 


15 Coy v. Downie, 14 Fla. 544 (1874); Brown v. Cairns, 107 Ia. 727, 77 
N. W. 478 (1898); McGlynn v. Brock, 111 Mass. 219 (1872); McMurphy v. 
Minot, 4 N. H. 251 (1827) ; Bussman v. Ganster, 72 Pa. St. 285 (1872). See infra, 
note 53. See also Wiiiston, Contracts, § 1405. 

16 Wall v. Hinds, 4 Gray (Mass.) 256 (1855). See Trrrany, LANDLORD AND 
TENANT, 960, 961, 1328; WitListon, Contracts, § 411, note. 

17 See note 53, infra. 

18 The frequent use of such words as “ intent,” “consent,” etc., as being 
shown by such acts furnishes the basis for a belief that the intent does control, 
the act being a means of proof which is difficult to falsify. An effort is made to 
demonstrate this in the following. ' 
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great weight by Baron Parke in Lyon v. Reed, justifies an ex- 
amination of the cases and books which antedate that act. 

In such authorities little is said about the testimony of the 
parties as to their intentions or agreements, but this is fully 
accounted for by the fact that parties were disqualified to 
testify,*® and also by the brief character of the statements in 
the old books. The incoherence and obscurity of construction 
common in those works often make it difficult to derive from 
them the rules which they were intended to expound. ‘he writer 
feels that the matters set forth in the note below” offer ade- 


19 See Wicmore, EviENce, 2 ed., $577; Powerit, Law or EvmpeNce, 5 ed., 
35; BentHaM, A TREATISE ON JupIciAL Evmence, Dumont’s ed., 248. See also 
14 & 15 VICT., c. 99. 

20 The following authorities perhaps are not in accord with each other in all 
details, but they substantially agree on the point which is of importance at this 
place, i.e., that emphasis is to be placed on the element of intent. 

The following excerpts from Viner’s Abridgment seem to be translations from 
Rolle’s Abridgment, tit. “ Surrender,” F.: 

“Tf a lessee gives license to the lessor to make a feoffment of the land to a 
stranger, this is not any surrender, but only a grant of his term for a little time, 
for the license shews that he does not intend to pass his estate.” Vin. Asr., 
“Surrender,” F. 3 (1490). 

“If lessee for years agrees that his lessor shall make a feoffment to a stranger, 
it seems that this is a surrender; for it cannot be intended but that he intended 
that the feoffee should have the land in demesne.” Jbid., F. 2 (1538). 

“Tf a lessee for years accepts a new lease to commence presently, this is a 
surrender; for by this he admits the lessor to have sufficient power to make this 
new lease, the which he cannot do without a surrender.” JIbid., F. 9 (1546). 

In Harris and Wing’s Case, 3 Leon. 242 (1590), it was held that a lease of 
the king does not operate as a surrender of former leases to the same persons 
unless full disclosures concerning them are before the king when the subsequent 
lease is made. 

The case of Ive v. Sams, Cro. Eliz. 521, 5 Co. Rep. 11a (1596), held that the 

acceptance of a subsequent lease to begin within the time of the former caused 
a surrender in law “ because by his: acceptance he allows the lessor able to lett 
the land during the other lease.” It is noticeable that nothing is said in this 
case to sustain the idea that the surrender ‘was a consequence of any estoppel 
in pais. : 
Gybson v. Searl, Cro. Jac. 176 (1608), concerns a demise followed by a 
grant of the bailywick of the same manor to the lessee. “It was argued divers 
times at the bar, and then at the bench: and att THE Court resolved unani- 
mously, that it was not any surrender; for that ought to be the intent of the 
parties; and it appears that there was not any intent of the parties.” 

In Bacon v. Waller, 1 Rolle, 388, 3 Bulst. 203 (1617), the effect of a re-demise 
by a lessee to his lessor came before the King’s Bench, and it was held that this 
was no surrender. If the rule at the time of the case had been that the acts of 
the parties control regardless of intent, it would seem that that act of the lessee 
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quate support for the statement that before the Statute of Frauds 
a surrender by express oral agreement was possible, and that a 
surrender was also accomplished where, by some act or acts 
inconsistent with the continuation of the particular estate, the 
parties had shown an intention to surrender. The fact that 
such result may have been necessitated by the disqualification 
of the parties as witnesses in some cases does not affect the con- 
clusion; it-still remains that the courts declared in favor of sur- 
renders in the absence of direct evidence of express agreement 
by the parties on such result. 

Emphasis on the quality of the acts as showing intent and 
therefore accomplishing a surrender in law is also seen in the 
cases which were decided under the Statute of Frauds and before 
the case of Lyon v. Reed.’ It is thought that an examination 
of some of these will prove illuminating as a preface to discus- 
sion of that case: 

In Smith v. Mapleback (1786) * an assignee of the original 
lessee entered into an agreement that the lessor should have the 
premises “as mentioned in the lease” and should annually pay 
to the assignee a certain sum over and above the rent. It was 
held that this sum was not rent, that its payment was not en- 
forcible by distress and that the original term was surrendered. 
Ashurst, J., seems to have been anxious to find and enforce what 
the parties “intended,” and Buller, J., said, “ I am satisfied that 
this was intended to be a surrender of the whole term.” 

In the case of Roe v. Archbishop of York (1805),”* the lessee 
of a term for ninety-nine years accepted a new lease for a term 


in giving possession back to his landlord would have resulted in ending the 
original term. The correctness of the result to the contrary seems manifest, 
however, if the acts of the parties are regarded merely as evidence of intention 
capable of being overcome by more definite evidence, rather than technical acts 
to be followed by consequences both: unforeseen and undesired by the parties. 

But in the case of Loyd v. Langford, 2 Mod. 74 (1671), a re-demise for a 
full term was held a surrender. The court emphasized, however, that the re- 
demise was not upon condition, i.e., that the formal act of entering into the re- 
demise did not per se cut off all interest of the lessee. The surrender was 
accomplished because of the nature of the intent of the parties, as shown by 
the fact that no condition was included in the terms of the re-demise. 

21 73 M. & W. 285 (1844). 

22 Durnf, & E. 441. 

23 6 East, 86. 
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to begin immediately. This last lease was void because not 
within the power granted to the lessor. It might have been used 
to estop the latter personally, so long as her interest continued; 
but Lord Ellenborough, C. J., held this to be no surrender. He 
examined some of the older cases and concluded that his decision 
must depend upon the intent of the parties. He was careful to 
point out that the archbishop “ meant to accept,” in lieu of his 
prior lease, only a lease which would sustain him in an equally 
advantageous position.** 

In Stone v. Whiting (1817) *° Holroyd, J., said, “In this case 
there was an agreement that one should be substituted for the 
other as tenant, and I am inclined to think, that this constituted 
a surrender in law.” Standing alone this remark is, no doubt, 
too extreme, and fully merits the doubt with which Baron Parke 
refers to this case in Lyon v. Reed.** It should be noticed, 
however, that more appears in the case than was included in 
the learned judge’s statement, i.e., that the tenant had let the 
premises to a third person from the ensuing Lady-day, and that 
the tenant and such third person went to the lessor, and that he 
agreed to take the third person as his tenant from that time and 
to discharge the lessee from further liability. These acts seem 
to be ample corroboration of the oral evidence as to the intent 
of the parties, and would fully support the conclusion of the 
court. Broken into its component parts this transaction is 
equivalent to a transfer of possession by the tenant to the land- 
lord and then by the landlord to the third person. This evi- 
dence added to the oral evidence of intention to terminate the 
obligations of the lease has repeatedly been held sufficient to 
effect a surrender.” 

The facts of the much-discussed case of Thomas v. Cook ** 

24 At p..107. See note 63, infra. 

25 2 Starkie, 235, 236. 

26 See further reference to this case in the discussion of Lyon v. Reed in the 
text following. The statement of Holroyd, J., would place this case within 
Class (a), supra, while the actual facts place it clearly within class (d). 

27 See TirFANy, LANDLORD AND TENANT, 1328, 1343; 34 Cyc. 1370. And it 
has been held that where this substitution of tenants is not intended to operate 
as a surrender, it does not have such effect. Bourdereaux v. Walker, 78 II. 
App. 63 (1898). See also Holman v. De Lin-River Finley Co., 30 Ore. 428, 47 


Pac. 708 (1897). 
28 2 Starkie, 408, 2 B. & Ald. 119, 121 (1818). 
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are that the lessee sub-let and the landlord, after accepting the 
sub-lessee as his tenant and distraining against him, sued the 
lessee for rent alleged to have accrued thereafter. It was held that 
the acts and words of the parties proved a surrender by operation 
of law. In distinguishing the case of Mollet v. Brayne,”® Hol- 
royd, J., said, “‘ There was only a parol surrender, and no circum- 
stance existed in that case which could constitute a surrender by 
act and operation of law. But in this case, there is not merely 
a declaration by the plaintiff, that he will no longer consider Cook 
as his tenant, but there is also the acceptance by him of another 
person as the tenant, and that acceptance is assented to by 
Cook.” It appears thus that the court merely held that the evi- 
dence of oral agreement to discontinue the obligation of the 
lease was sufficiently confirmed by the acts of the parties to be 
enforced as a surrender by operation of law. 

There are some modern authorities which indicate that the 
true rule ignores the intent of the parties and causes surrenders 
to follow as inflexible, unforeseen, and perhaps undesired conse- 
quences of certain acts.*° These authorities likewise seem rigidly 
to require certain stereotyped formalities to constitute a sur- 
render by operation of law, despite the fact that the intention of 
the parties is clearly evidenced otherwise.** The support for 
these ideas comes directly or indirectly from Lyon v. Reed, 
which was decided in the Exchequer in 1844. In that case the 
lessee made a sub-lease. The sub-lessee entered, and thereafter 
a later lease to the original lessee was found among the papers 
of the lessor. The sub-lessee had been in possession constantly 
from the date of the sub-lease until the question of the surrender 
of the lease of his lessor arose. The court held that there was no 
surrender by operation of law. This result directs notice to the 


29 2 Campb. 103 (1809). 

80 Trrrany, LANDLORD AND TENANT, 1322, 1325; TAYLOR, LANDLORD AND 
Tenant, 9 ed., § 507; 24 Cyc. 1368; 16 R. C. L., § 672. 

In Brown v. Cairns, 107 Ia. 727, 735, 77 N. W. 478, 481 (1808), the court, 
without referring to Lyon v. Reed, supra, uses the words, “Surrender . . . takes 
place independently of, and even in spite of, the intention of the parties.” The 
similarity of these words to those used in the case last cited seems too close to be 
the result of chance. 

31 See TrrrFany, LANDLORD AND TENANT, 1315; 24 Cyc. 1367; 16 R. C. L. 1153- 
1154; Tirrany, Property, 2 ed., 180. 
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comparative weakness, as evidence of intention to surrender, of 
the act of giving to the landlord the document under which a 
tenancy exists, when other facts keep that particular thing from 
being a symbol of possession. The result would logically have 
been the same if the thing handed over had been a key or similar 
article. It is important that in the ordinary case the landlord 
is entitled to possession after surrender, while in the case before 
us the lessee was not in a position to turn over possession; this 
greatly weakens the argument for surrender here.** The result 
reached in this case, therefore, can be readily sustained on the 
theory suggested in class (e), supra. The act of turning over the 
lease, if indeed it appears that such was voluntarily done, is 
robbed of all probative force as corroborating an intention to 
surrender, by the retention of the possession of the land by the 
sub-lessee who claims under the lease. 

In reaching his conclusion in Lyon v. Reed, Baron Parke sug- 
gests that “there can be no question of intention.” ** He adds 
that a surrender in law is accomplished “ in spite of the inten- 
tion of the parties,” and that “these principles are all clearly 
deducible from the cases and doctrine laid down in Rolle, and 
collected in Viner’s Abridgment, tit. ‘Surrender,’ F. and G., and 
in Comyns’ Dig., ¢it. ‘Surrender,’ T. and I. 2, and the authorities 
there referred to.” Reference to the material cited furnishes 
practically nothing but a review of the decisions and other writ- 
ings which are cited above in note 20. To them may be added 
from Viner’s Abridgment a general statement that, “ Three things 
are incident to a surrender. 1. An actual possession in him 
who surrenders. 2. Consent and agreement between the par- — 
ties. . . .”** This statement might have been expected to give 


32 In Bennett’s Case, 2 Rolle, 20 (1618), an oral express surrender accom- 
panied by the delivery of the lease, was carried out by a life tenant in remainder, 
upon the land. The court held: that the remainder could only be surrendered by 
deed to “manifest” the transfer, but they, added it would be otherwise if the 
tenant for life in possession joined in the surrender. 

For a recent case falling into class (e), supra, see Brown v. Linn Woolen Co., 
114 Me. 266, 95 Atl. 1037 (1915). 

83 13 M. & W. 285, 306, 307 (1844). 

34 Vin. Apr., “Surrender,” G., pl. 40, p. 138. A similar statement appears 
in the same work and title at A. 2, pl. 8, p. 122, where surrender is said to be 
“actus contra actum, or a mutual consent, yet that mutual consent is implied.” 
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pause to the mind of the learned judge while he further analyzed 
the materials which he cited. In no case indicated in the authori- 
ties to which he referred so indefinitely can a hint be found that 
acts shall be taken as causing surrenders in law regardless of the 
intention of the parties. On the other hand, in a few cases where 
reasons are given for the results it is stated that the consequence 
is attached because of the presumed intention of the parties.** 
No question can be raised as to the correctness of the result of 
the case cited from Carthew,” in the opinion in question, and it 
may be conceded that similar cases cited from Viner’s Abridg- 
ment *’ are probably wrong, if they are to be regarded as de- 
cisions that mere consent of the lessee that the lessor make a 

‘lease or conveyance to a third person is a surrender, when that 
subsequent lease or conveyance in fact was not made. So far 
as these cases direct emphasis to consent and intent, however, 
they are in point to sustain the conclusions herein offered. 

In the course of his opinion Baron Parke states his belief to 
be that Stone v. Whiting ** was the first case in which any intima- 
tion was given that there could be a surrender by act and opera- 
tion of law by a demise from the reversioner to a stranger with 

the consent of the lessee. It seems that the closely related cases 

cited above from Viner’s Abridgment*® were overlooked or 
ignored, and it is submitted that the emphasis placed upon intent 
in those cases and in Stone v. Whiting should have been given 
some attention. 

Thomas v. Cook*® is regretted very much in the Lyon v. 
Reed opinion, as causing “uncertainty and peril” of titles. 
This fear seems not to have been well founded, when it is re- 
called that the case was based upon clear evidence of intent with 
conclusive corroboration in the acts of the parties. But even if, 


85 See for examples, materials cited supra in note 20; Com. Die., tit. “ Sur- 
render,” I, 1, lines 27, 28 and 29; Vin. Apr. as cited in note 34, supra; Fitz. 
-Asr., “ Surrender,” F. 187; SHep. Toucn. 300, 307; 4 Bac. Apr. 215; Co. Lirt., 
338a, note 1. 

86 Swift v. Heath, Carthew, 109 (1689). 

37 Supra, note 20. See Vin. Asr., “Surrender,” F. 2, 3. 

88 Supra, note 25. 

89 Supra, note 20. 

40 Supra, note 28. For a recent similar case, see Zipser v. Dunst, 153 N. Y. 
Supp. 394 (App. Term, 1915). 
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as has not been demonstrated, the rule of that case does endanger 
titles, the question was not one of the intrinsic merit of that 
rule, but of the interpretation and application of the third section 
of the Statute of Frauds. To attempt to ascertain whether a 
case within the Statute led to a desirable result was impertinent, 
and a departure from such case on the ground that its result was 
undesirable would seem to be objectionable judicial legislation. 

The next case referred to in Lyon v. Reed is that of Walker 
v. Richardson,“ in which Baron Parke concurred. His effort at 
distinguishing that decision on the ground that tolls lay in grant 
(and not in livery) and that in such case the old lease might 
have been assigned to the second lessee (there being no evidence 
of this), are obviously weak. On the other hand, a review of 
the case itself informs us that the judges all proceeded on the 
theory that the case was to be decided as an instance of sur- 
render under the Statute of Frauds, and that all of them, Abinger, 
Parke, and Bolland, concurred in the idea that cancellation of 
the old lease alone would not be sufficient evidence upon which 
to send the question of surrender to the jury, but rather that 
such evidence, plus evidence of the practice of turning in the 
old leases when new ones were made, together with the fact that 
the old lease was produced from the custody of the lessor with 
the seals all torn off, would support a verdict. of surrender. 
Further reading of the facts and arguments in the case indicates 
that the second lessee was actually in possession, which, if the 
other evidence were not already sufficient, would bring the case 
within class (d), supra. 

These inherent weaknesses in the Lyon v. Reed opinion would 
alone seem quite sufficient to discredit it; but it may be added 
that the opinion was recognized as being opposed to the line of 
authority followed by the Court of King’s Bench in Wallis v. 
Hands,” a decision in the Chancery Division in 1893. That 
case cites with approval the case of Davison v. Gent ** which was 
decided in the Exchequer after Lyon v. Reed, and in which it is 
stated by Pollock, C. B., after reference to a change of posses- 
sion, that “ The only question, therefore, is whether these facts 
are evidence of the assent of the tenant under the old lease to 


41 2 M. & W. 882 (1837). 42 [1893] 2 Ch. 75. 
431 H. & N. 744, 750 (1857). 
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the grant of the new lease.” It was suggested in Wallis v. Hands, 
however, that the act of acceptance of a new lease by a tenant 
operates as a surrender in law because it forms the basis of es- 
toppel by act in pais.** ot 
Historical support for the idea that a transfer of possession , 
from the tenant to the landlord operated as a surrender because 
it had the effect of an estoppel in pais is hard to find. In the 
case of the express surrender before the Statute of Frauds it 
would have been superfluous.*® In the case where a surrender 
was to be proved without evidence of express agreement, 7.e., 
surrender in law, it is difficult to see how a change of possession 
from tenant to landlord could have been held to have formal 
significance. It could not have been considered as a livery of 
seisin, as the lord was previously seised either “in demesne ” or 
“in service,” and in the case of the lease for years it could not 
have been considered as a formal entry by the landlord, since he 
was considered as in possession during the term.** This would 
seem to reduce the significance of giving over physical possession 
in such case to that of evidence of intention to terminate the 


44 The estoppel mentioned by Baron Parke in Lyon v. Reed, supra, was the 
- estoppel in pais referred to in Co. Lirr. 352a; but Chitty, J., while he speaks 
of “estoppel in pais” in Wallis v. Hands, [1893] 2 Ch. 75, 82, seems to require 
that an agreement of the, landlord and tenant be “acted on, i.e., “the grant of a 
new lease to a stranger, with the tenant’s assent, and change of possession.” 

Other cases have adopted similar requirements in sustaining surrenders in 
equity. See Peoples Express Co. v. Quinn, 235 Mass. 156, 126 N. E. 433 (1920). 
The ordinary equitable estoppel seems to be suggested by the words in some cases. 
Millis v. Ellis, 109 Minn. 81, 122 N. W. 1119 (1909); Churchill v. Lammers, 60 
Mo. App. 244, 254 (1895). See Pomeroy, Equity JurispRUDENCE, 3 ed., §§ 802, 
805. It is difficult to see the necessary elements of an equitable estoppel in 
these cases, however, since the falsity would ordinarily appear as a promise or 
agreement rather than as a representation as to a matter of fact. 

45 Pollock and Maitland state that, “ Another case in which a feoffment would 
have been unnecessary, and indeed misplaced, was that in which a tenant made 
a surrender to his lord. Here if the tenant was but tenant for term of years, 
his lord was already seized in demesne of the land, and if the tenant held for 
life or in fee, the lord was already seised of the land ‘ in service.’ It is probable 
that in such a case the transaction could be accomplished in an informal fashion 
without deed or other ceremony. But deeds of surrender are by no means un- 
common, The verbs that were commonly used for this purpose seem to have 
been reddere et quietum clamare.” 2 PoLLocK AND MAITLAND, History or ENGLISH 
Law, 92. In a footnote to the above they add, “It was so in later law,” and 
cite Co. 338a. 

46 Co. Lirr. 15a, 243a. 
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tenancy, and, as observed above, it was so referred to in the early 
authorities.” Baron Parke suggested nothing to offset this line 
of deduction. 

The theory that surrender in law is a matter of intent which 
is to be established by evidence of intent or agreement corrobo- 
rated by acts, gains strength from several lines of authority which 
logically can be supported only on that basis. Prominent among 
these is the rule exemplified by the case of Auer v. Penn.* In 
that case it was held that the landlord could recover, from the 
tenant who had vacated premises, the difference between the 
rent which would have fallen due under the lease of the defendant, 
and the rent which was collected from a second tenant who 
was secured by the landlord during the term. The fact that the 
consent of the first tenant to the making of the second lease was 
not obtained, was not stressed, but emphasis was laid upon the 
fact that the landlord had clearly notified the tenant that there 
was no intention to release him from the obligation to pay rent. 
This result was refused, however, in Gray v. Kaufman Dairy 
Company,** where the lessee of the first lease did not consent to 
the second lease, on the ground that without this consent the 
action of the landlord is so inconsistent with the estate of the 
first lessee that a surrender is necessarily implied from the change 
of possession incident to the later lease. It is true that a new 
tenancy is inconsistent with the old tenancy and that they are 
mutually exclusive. But it does not follow that the new tenancy 
is so inconsistent with the continuance of the obligation in the 
covenant to pay rent, i.e., the contractual obligation in the lease, 
that they are mutually exclusive. It would seem that the situa- 
tion in Auer v. Penn is fairly analogous to the situation found 
to exist in any case of assignment of a lease. In such situation 
the assignee is held liable upon the covenants to pay rent, to 
repair, and so forth,’ but the lessee remains bound upon the 


47 See note 20, supra. 
48 g9 Pa. St. 370 (1882). 

49 162 N. Y. 388, 56 N. E. 903 (1900). See Baker v. Donlin, 88 Misc. 
586, 151 N. Y. Supp. 433 (1915). See also 14 Mic. L. Rev. 82. 

50 See Edwin H. Abbot, Jr., “ Covenants in a Lease Which Run with the 
Land,” 31 Yate L. J.- 127; Charles E. Clark, “The Doctrine of Privity of 
Estate in Connection with Real Covenants,” 32 Yate L. J. 123. See also Trrrany, 
LANDLORD AND TENANT, 771, 1126. 
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same covenants."* The tenure between the landlord and the 
lessee is at an end, but the contractual obligation continues.” 
The same ideas, applied to the Auer v. Penn situation, would 
permit it to be said that the landlord in re-letting the premises 
has consented to the termination of the tenure between him and 
the lessee because the new tenancy excludes the possibility of 
its continuance. It seems, however, that the tenancy created by 
the second lease is no more logically exclusive of the continued 
existence of the contractual obligation of the prior one than 
the retention of refused goods by a seller is exclusive of his right 
to recover for breach of a contract of sale.** That the relation- 
ship of landlord and tenant and liability on the covenants in a 
lease are not dependent on each other is further supported by 
the consideration that, ‘“‘ When there is a special covenant to pay 
the rent, the fact that the tenant never occupied the premises, 
or in any manner took possession of or asserted a right thereto, 


51 Wall v. Hinds, 4 Gray (Mass.) 256 (1855); Grommes v. St. Paul Trust 
Co., 147 Ill. 634, 35 N. E. 820 (1893); Bullock-McCall-McDonell Elect. Co. v. 
Coleman, 136 Ala. 610, 33 So. 884 (1903); Jacob v. Down, [1900] 2 Ch. 156. 
See material in note 16, supra. 

52 See notes 15, 16, and 51, supra. 

53 It is commonly accepted today that the contractual relationship between 
the parties to a lease and their relationship as landlord and tenant under such 
lease are readily severable. The first is sometimes referred to as “ privity of 
contract” and the second as “ privity of estate.” It is recognized that no sur- 
render is accomplished where “ privity of estate is ended, but not the privity of 
contract.” Wallace v. Kennelly, 47 N. J. L. 242, 244 (1885). And in Creveling 
v. De Hart, 54 N. J. L. 338, 340, 23 Atl. 611, 612 (1892), where the landlord had 
accepted an assignee of the tenant “as his tenant” the court said, “ The facts 
thus put forward would be conclusive against the landlord’s right to maintain 
an action resting in privity of estate, — such as debt for rent, — but the action 
arising from privity of covenant can only be destroyed by conduct competent to 
- prove a mutual intention to that end.” It has also been held that the landlord 
may take possession from the tenant, thus ending the tenancy, but that would 
not “have the effect to put an end to the contract and discharge him from rent.” 
Marseilles v, Kerr, 6 Whart. (Pa.) 500, 504 (1841). See Payne v. Hall, 82 N. J. L. 
362, 82 Atl. 518 (1912); Adams v. Burke, 21 R. I. 126, 42 Atl. 515 (1808). 
These authorities indicate that the contractual relationship of lessor and lessee 
and their relationship as landlord and tenant are not inseparably bound together 
in the problem of surrender. 

The obscurity which this point has caused is well shown in a note in 15 
Mica. L. Rev. 659, 660, and in Tirrany, LANDLORD AND TENANT, 1340. 

See notes 15, 16, and 51, supra. 

54 See ConTRACTS, § 1372. 
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will not relieve him from liability upon his covenant, but he will 
be held to pay the rent for the full term.” ® 

Regarding the act of the landlord in putting a second tenant 
in possession as evidence of his intention to accept surrender of 
the prior lease, we find it overcome by the more specific evidence 
in the form of the landlord’s statement that his act is not intended 
to signify consent to any surrender in the sense of ending the 
obligation to pay rent, but is done rather with the idea of re- 
ducing the damages consequent on the non-payment of rent by 
the lessee. If the intent thus proved is permitted to control, the 
landlord will be encouraged rather than discouraged in efforts 
to curtail his loss, and consistently with this theory a duty so to 
reduce the damages might be placed upon him, as it is placed 
upon injured parties in other situations.” 

The view of Gray v. Kaufman Dairy Company, requiring the 
consent of the first lessee to prevent the making of the second 
lease from operating as a surrender in law, differs from the rule 
of Auer v. Penn, but in the last analysis, is directly opposed to 
Baron Parke’s dictum that surrender takes place “in spite of 
intention.” The first assumption in the Kaufman Dairy Com- 


pany case is that the change of possession incident to the making 
of the second lease will cause a surrender in law even though a 


55 Brown v. Cairns, 107 Ia. 727, 730, 77 N. W. 478, 479 (1808). 

56 As supporting the desirability of this result, see 34 Harv. L. Rev. 217; 
14 Micn. L. Rev. 82. See Levy v. Burkstrom, roz Ill. App. 478 (1915); Con- 
tratto v. Star Brewery Co., 165 Ill. App. 507 (1911); Hinde v. Madansky, 161 
Ill. App. 216 (1911) ; Westside etc. Co. v. Conn. etc. Ins. Co., 186 Ill. 156, 57 
N. E. 839 (1900). In Marling v. Allison, 213 Ill. App. 224, 226 (1919), the 
court said that it is “ well settled that where the landlord does so re-enter, the 
law imposes this duty [to re-let] upon him”; there was some doubt, however, 
as to whether there was a duty upon him to re-enter. See Zabriskie v. Sullivan, 
80 N. J. L. 673, 77 Atl. 1075 (1910) ; Robinson Seed and Plant Co. v. Hexter & 
Kramer, 167 S. W. 749 (Tex. Civ. App., 1914); Campbell v. McLaurin Inv. 
Co., 74 Fla. sor, 77 So. 277 (1917); International Trust Co. v. Weeks, 203 
U. S. 364 (1906); Woodbury v. Sparrell, 198 Mass. 1, 84 N. E. 441 (1908); 
Roberts v. Watson, 196 Ia. 816, 195 N. W. 211 (1923). 

Numerous cases, however, indicate that when premises have been abandoned 
by the tenant the landlord is under no duty to re-lease for the purpose of re- 
ducing the damages. See Rice v. Dudley, 65 Ala. 68 (1880) ; Respini v. Porta, 89 
Cal. 464, 26, Pac. 967 (1891); Merrill v. Willis, 51 Neb. 162, 70 N. W. 914 
(1897) ; Clendinning v. Lindner, 9 Misc. 682, 30 N. Y. Supp. 543 (1894); Gold- 
man v, Broyles, 141 S. W. 283 (Tex. Civ. App., 1911); California Bldg. Co. v. 
Drury, 103 Wash. 577, 175 Pac. 302 (1918). 
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. mutual intention to accomplish such result is lacking. Such is 


the decision, but there is added a dictum to the effect that if 
the parties mutually agreed against surrender, such agreement 
would be given operation to prevent that result. In applying this 
dictum in other, cases, courts seem to have become conscious 
that it was inconsistent with Lyon v. Reed. They therefore 
sought to escape from holding that a surrender in law (which 
according to that case was imposed in spite of lack of mutual 
consent) could be defeated by a contrary mutual intent, by 
giving this intent an artificial interpretation, i.e., by saying that 
it created an agency by which the landlord is authorized to let 
the premises for the account of the tenant.’ That this so-called 
agency is purely fictitious is shown by the fact that where the 
balance of rent obtained from the second lessee is in favor of 
the landlord he is not obliged to account for it to the first lessee,” 
and that the second lease is assumed to purport to bind only 
the landlord as lessor.*® Briefly stated then, the objectionable 
features of Gray v. Kaufman Dairy Company and similar cases 
seem to be their attempt to deny the force of intention in con- 
nection with surrenders in law, accompanied by an inconsistent 
willingness to permit their control by a mutual intention against 
surrender where such appears, this last being equivocated by a 
fictitious agency. 

This comparison would seem to create a strong preference for 
the rule of Auer v. Penn, especially since that case seems to be 
in harmony with the true conception of “surrender by act and 
operation of law” as suggested above. Further support for it 
may be found in the fact that under it the lessee is not in a 
position to demand that the landlord accept a surrender or leave 
the premises idle while the rights of the parties are being ascer- 


57 Underhill v. Collins, 132 N. Y. 269, 30 N. E. 576 (1892); Payne v. Hall, 
82 N. J. L. 362, 82 Atl. 518 (1912); Zabriskie v. Sullivan, 80 N. J. L. 673, 77 
Atl. 1075 (1910); Decker v. Hartshorn, 60 N. J. L. 548, 38 Atl. 678 (1897); 
Home Coupon Exchange Co. v. Goldfarb, 78 N. J. L. 146, 74 Atl. 143 (1900); 
Dolton v. Sickel, 66 N. J. L. 492, 49 Atl. 679 (1901); Winant v. Hines, 14 Daly 
(N. Y.) 187 (1887). See Tirrrany, LANDLORD AND TENANT, 1341. 

58 Whitcomb v. Brant, 90 N. J. L. 245, 100 Atl. 175 (1917) and note thereon 
in L. R. A. 1917 D, 609. See Trrrany, LANDLORD AND TENANT, 1340-1342. 

59 See notes 56 and 57, supra. See also Mecnam, AGENCy, 2 ed., § 1092; 
Wicmore, Evivence, 2 ed., § 2426. 
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tained by the slow process of court procedure. This would be 
a real hardship, in a doubtful case, or where the financial respon- 
sibility of the tenant is questionable, while the opposite rule, 
favored above, leaves the landlord free to reduce his losses be- 
fore judgment in a way which would acieablty redound to the 
benefit of both parties.°° 

With the element of intent controlling surrender by operation 
of law, a new lease given and accepted between the parties would 
almost invariably give rise to the kind of case assigned to class 
(b), supra, because the last transaction would' be necessarily 
exclusive of the continued existence of the old lease as an obliga- 
tion. If the new lease were for such a term that it could be 
entered into orally, the principle would remain the same and the 
lack of writing should affect merely the credibility of the evi- 
dence.** Where the new lease affects but a part of the prior 
term, the surrender of the complete term follows nevertheless, 
due to the conclusion that by the acceptance of the new lease, 
- the lessee “ affirmed the lessor to have the ability to make the 
new lease, which he had not, if the first lease shall stand.” ® 

A number of cases, some of them antedating Lyon v. Reed, 


have held that the making of a second lease to the tenant 
would not cause a surrender in law, if such second lease were 
void. 


60 See note 56, supra. 

61 See Fenner v. Blake, [1900] 1 Q. B. 426; Hamerton v. Stead, 3 B. & C. 
478 (1824); Schieffelin v. Carpenter, 15 Wend. (N. Y.) 400 (1836); Rogers v. 
Dockstader, 90 Kan. 189 (1913), and note following same case in 4 A. L. R. 663. 

62 Ive v. Sams, supra, note 20. See Wade v. So. Penn. Oil Co., 45 W. Va. 
380, 32 S. E. 169 (1898). See also 2 Taytor, LANDLORD AND TENANT, § 513. 
Even a new parol lease, if valid, will have such effect. Hamerton v. Stead, 3 B. 
& C. 478 (1824). See 2 Tirrany, LANDLORD AND TENANT, 1323, 1325. 

63 In Fulmerton v. Steward, 1 Plowd. 102, 107 (1555), Bromley, C. J., states 
as a well-settled proposition, that if the second lease to a tenant for years is void, 
the prior lease is not affected, but if the second lease is valid the first is sur- 
rendered “ by course of the common law.” 

In Wilson v. Sewell, 4 Burr. 1975, 1980 (1766), it was said that, “it was not 
reasonable in itself, nor could it be the intent of the parties, that an acceptance 
of a bad lease should be an implied surrender of a good one. This is not only 
agreeable to principles and common sense, but has been determined: it was so 
resolved in the case of Lloyd and Gregory; (which is best reported in Sir William 
Jones 405, 406).” 

See Watt v. Maydewell, Hutton, 104 (1628); Harris and Wing’s Case, 3 Leon. 
242 (1590); Lamont v. U. S. Reduction Co., 191 Ill. App. 446 (1915); Schief- 
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If this result had been rested upon the idea that such void lease 
has no significance at all, it would be in accord with the holding 
of Baron Parke. Unfortunately for his opinion, however, it has 
not been so explained. In Davison ex dem. Bromley v. Stanley,“ 
Lord Mansfield said, ‘“‘ The accepting a new void lease, which 
the lessee is not to enjoy, could not show an intention to sur- 
render the other. Therefore, the reason why this should be an 
implied surrender, totally fails.’ And in the New York Court 
of Appeals it has been said that “The original lease was: not 
surrendered for the reason that the new one did not give plaintiff 
the interest he contracted for and which he thought he was 
acquiring.” °° 

The same result has been reached where the void second lease 
was made to a third person.®* If the reason for the result in the 
cases discussed in the preceding paragraph were that the second 
lease, being void, does not affect the relationship of the parties, 
a different result would be necessitated when the facts are varied 
thus. It could be said that, regardless of whether the landlord 
and his new tenant completed the formation of their relationship 
according to the details of their agreement, they did, at least 
where a tenancy at will is created, enter into a situation which 
necessitated the return of the possession of the premises from 
the first tenant to the landlord so that he could put the new 
tenant into possession, and therefore, the first leasehold interest 
is wiped out by surrender. This, of course, adopts the doctrine 
of Lyon v. Reed, which is contrary to the doctrine of intent upon 


felin v. Carpenter, 15 Wend. (N. Y.) 400 (1836); Rogge v. Levinson, 113 N. Y. 
Supp. 525 (App. Term, 1908) ; Ettlinger v. Kruger, 146 App. Div. 824, 131 N. Y. 
Supp. 436 (1911); Leavitt v. Stern, 159 Ill. 526, 42 N. E. 869 (1896). See also 
28 Harv. L. Rev. 313; SHep. ToucH. 301; Vin. Asr., “ Surrender,” F. 6, 7. 

64 Burr. 2210, 2213 (1768). 

65 Chamberlain v. Dunlop, 126 N. Y. 45, 51, 26 N. E. 966 (1891). 

86 Schieffelin v. Carpenter, 15 Wend. (N. Y.) 400 (1836); Rogge v. Levinson, 
113 N. Y. Supp. 525 (App. Term, 1908); Ettlinger v. Kruger, 146 App. Div. 
824, 131 N. Y. Supp. 436 (1911). See Bedford v. Terhune, 30 N. Y. 453 (1864) ; 
Wallace v. Kennelly, 47 N. J. L. 242 (1885). 

But where the second tenant is received as the tenant of the landlord without 
qualification (such as an understanding between the landlord and the first tenant 
that the latter is to be relieved of his obligations under the lease only on condi- 
tion that the second lease is binding) a surrender takes place. Nickells v. Ather- 
stone, 10 Q. B. 944 (1847). 
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which these cases are rested.*” Where the view that the result 
is controlled by the intent of the parties as disclosed by their 
words corroborated by acts is adopted, it is to be borne in mind 
that in the situation before us it is a mutual intention which 
governs. In that connection the landlord has not ordinarily con- 
sented unqualifiedly to release the prior tenant. The transaction 
is somewhat in the nature of a novation, the intention being to 
release the first tenant only if equivalent or better terms can be 
made with the second. In the ordinary case it is fully understood 
between the parties that the landlord is induced to give up his 
contractual rights against the first tenant only subject to that 
condition. If the doctrine that intent controls is to prevail, it is 
only logical to enforce the entire agreement which the parties 
made. The cases, then, which hold that the tenant remains 
bound unless a valid agreement is completed between the land- 
lord and the tenant’s successor, can be treated as authorities 
supporting the idea that surrender by operation of law is a matter 
of intent controlled by a rule of evidence requiring corroboration © 
in acts. 

In closing it is suggested that “‘When the minds of the parties 
to a lease concur in the common intent of relinquishing the rela- 
tion of landlord and tenant, and execute this intent by acts which 
‘are tantamount to a stipulation to put an end thereto, there at 
once arises a surrender by act and operation of law.”°* Con- 
versely, where there is no common intent to relinquish the rela- 
tionship of landlord and tenant, or where there is no mutual 
agreement to rescind the contractual obligations of a lease, the 
doctrine of surrender in law will not bring about such result in 
spite of the intention of the parties. It has been said that “ Law 
must be stable, and yet it cannot stand still.” °° The acid test 
of law is in its application and acceptability in human affairs 
according to the standards of the time in which it is sought to 
be applied. As indicated in the foregoing, courts already have 

87 In Schieffelin v. Carpenter, 15 Wend. (N. Y.) 400, 406 (1836) it is said, 
“It is, however, conclusively settled by authority, that the second lease must be 
a valid one. . . . Without this, the reason before given for the implied surrender 
would fail, and the intent of the parties be altogether defeated.” 

68 Collins, J., in Meeker v. Spalsbury, 66 N. J. L. 60, 65, 48 Atl. 1026, 


1027 (1901). 
69 PouND, INTERPRETATIONS OF Lecat History, 1. 
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departed far from the monstrous anachronism which Baron 
Parke built up to sustain his decision, and its weaknesses should 
be fully recognized in time to deter its further application by 
some court which might otherwise put logic based upon a “one 
case above the security of transactions.” 


Clarence Milton Updegraf. 


GrorGE WASHINGTON UNIVERSITY 
Law ScHOOL. 


70 Cf, Roscoe Pound, “ Mechanical Jurisprudence,” 8 Cor. L. Rev. 605. 
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COOPERATIVE MARKETING ASSOCIATIONS AS COMBINATIONS IN RE- 
STRAINT OF TRADE.— The tremendous increase in recent years in the 7 
importance and scope of codperative marketing associations’ has 
brought to the fore questions of their legality? as combinations in 
restraint of trade, or as organizations tending toward monopoly. A 
Wisconsin association, organized under a typical codperative marketing 
association statute,® has recently been held legal,* and the Wisconsin 
act exempting such organizations from the operation of the state anti- 4 
trust laws held not to violate the “equal protection” clause of the 4 
Fourteenth Amendment. 


1 For a good short review of the economic background of the codperative 
marketing movement, see Aaron Sapiro, “ Codperative Marketing,” 8 Iowa L. 
BuLL. 193. For a very exhaustive study of agricultural conditions underlying 
the movement, see Report of the Joint Commission of Agricultural Inquiry, 67th 
Cong., 1st Sess, No. 408. Part I of the report deals with “The Agricultural 
Crisis and its Causes,” and Part IV, with “ Marketing and Distribution.” See 
also the intelligent approach to the question made in Burley Tobacco Soc. v. 
Gillaspy, 51 Ind. App. 583, 100 N. E. 89 (1912). 

2 This Nore deals with codperative marketing contracts only from the point 
of view of restraint of trade. For good discussions of the general legal questions 
involved, see L. S. Hulbert, “ Legal Phases of Co-operative Associations,” Bull. 
1106, U. S. Dept. Agr.; Gerard C. Henderson, “Co-operative Marketing Asso- 
ciations,” 23 Cor. L. Rev. 91. See also 37 Harv. L. Rev. 145. ' 

3 1921 Wis. Laws, c. 490. The similar North Carolina statute was discussed 4 
at great length and upheld in the leading case of Tobacco Growers’ Coép. Ass’n 
v. Jones, 185 N. C. 265, 117 S. E. 174 (1923). 

* Northern Wisconsin Co-op. Tobacco Pool v. Bekkedal, 197 N. W. 936 (Wis., 

1924). For the facts of this case, see Recent Cases, infra, p. 120. 
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At the early common law, any contract in restraint of trade was 
regarded as void.’ But changing economic conditions led to altered 
legal conceptions,® until today, under the federal and state anti-trust 
laws, it seems that monopoly or restraint are objectionable only when 
they actually result in unduly enhancing prices, limiting production, 
and lowering quality. Mere size alone, and the latent though un- 
exercised power to restrain trade, do not constitute a violation of the 
anti-trust laws.® 

Experience with codperative marketing associations has already 
demonstrated the fact that these organizations do not bring about 
these evils.? Economies in transportation and the elimination of the 
profits of a series of middlemen permit a higher return to the producer 
without increasing the price to the consumer; '° the increased demand 


5 See 3 Wixiston, Contracts, § 1634. See also Myron W. Watkins, “ The 
Change in Trust Policy,” 35 Harv. L. Rev. 815, 816. 

6 Mitchel v. Reynolds, 1 P. Wms. 181 (1711); Young v. Timmins, 1 Tyrw. 
226 (1831); Horner v. Graves, 7 Bing. 735 (1831). At present, one who sells 
a business may be excluded from competing with the vendee anywhere in the 
world. Maxim v. Maxim-Nordenfeldt Gun Mach. Co., [1894] A. C. 535. 

7 The Sherman Act, 26 Strat. at L. 209 (1890), declared illegal every contract 
or combination which in any manner restrained trade. It seems to have been 
the intent of Congress that the Act should impose a restriction more stringent 
than the common law. The Supreme Court at first so interpreted it. United 
States v. Trans-Missouri Freight Ass’n, 166 U. S. 290 (1897); United States v. 
Joint Traffic Ass’n, 171 U. S. 505 (1898). See an analysis of the early decisions 
in Robert L. Raymond, “ The Federal Anti-Trust Act,” 31 Harv. L. Rev. 353. 
In later decisions, the Court abandoned its former position, and, upon the ground 
that it was interpreting the Act in the light of the common law, held it to pro- 
hibit only unreasonable restraints. Standard Oil Co. v. United States, 221 U. S. 
1 (1910); United States v. American Tobacco Co., 221 U. S. 106 (1910). For 
an illuminating discussion of the changed attitude of the Court, see Myron W. 
Watkins, “ The Change in Trust Policy,” 35 Harv. L. Rev. 815, 926. 

8 United States v. United States Steel Corp., 251 U. S. 417 (1919). See 33 
Harv. L. Rev. 964. 

9 See “ Marketing and Distribution,” Report of the Joint Commission of 
Agricultural Inquiry, 67th Cong., 1st Sess., No. 408, pp. 229, 230: “... the 
success of co-operative associations probably lies more generally in the organiza- 
tion of farm production and standardization of farm products, thus reducing the 
varieties and grades of farm production to a more standard basis and reducing 
cost of distribution all along the line. It seems altogether likely that the co- 
operative association cannot succeed as a holding corporation for the purpose of 
withholding the crops from the market to establish an artificial price.” “The 
success of co-operation cannot rest upon the establishment of artificial control of 
prices. It must rest rather upon the association’s ability to perform the necessary 
service more efficiently and with greater advantage both to the producer and to 
the general public than the service is now performed by existing agencies.” ‘ The 
commission believes the economic limitations inherent in agricultural production 
and co-operative organizations for the sale of such products fully negatives the 
wrongful use of such power as collective organizations of farmers might possess.” 

10 The losses on the part of the farmers under the older system of individual 
marketing were due to (1) unskillful: grading, which leads to rejection of part 
of a shipment, and consequent loss, in the case of perishables, of the rejected 
portion, including the price of transportation to the market; (2) direct losses 
from unskillful packing; (3) inadequate terminal facilities; (4) congestion of local 
markets, particularly in the case of the more perishable articles; (5) direct com- 
petition between local producers dumping at the same time in a local market. 
See Report of the Joint Commission, supra, 3-7. 
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created by extensive advertising, notably of standard brands of fruit, 
have led to vast increases in production; *t while scientific merchan- 
dizing methods have evolved a standardized and graded product, with 
constant improvement in quality. But some early cases, looking 
merely at the fact that the continued existence of a codperative asso- 
ciation necessarily depends on the binding of its members by con- 
tract ** not to sell to outside buyers,’* held such associations illegal 
under the anti-trust laws.’* In more recent years, a few courts have 
reached the opposite result under common-law principles.’® 

The farmer has not been left to the mercy of the courts, however. 
The imperative necessity for codperative marketing has led to elaborate 
legislation designed to encourage the formation of codperative associa- 
tions, and in many cases expressly exempting ** such associations from 
the operation of the anti-trust laws. At present, such laws, essentially 
alike in detail, are in force in thirty-six states; ** and the Capper- 


11 It has been estimated that the production of oranges in California, mar- 
keted under the standard brands, has increased 500% since the organization of 
the codperative movement. See CUMBERLAND, CO-OPERATIVE MARKETING, 161. 

12 A typical coéperative marketing contract between the association and a 
member is fully set out in Oregon Growers’ Co-op. Ass’n v. Lentz, 107 Ore. 561, 
212 Pac. 811 (1923): For a general discussion of such contracts, see L. S. Hul- 
bert, “ Legal Phases of Co-operative Associations,” Bull. 1106, U. S. Dept. Agr.; 
Gerard C. Henderson, “ Co-operative Marketing Associations,” 23 Cot. L. REv. gt. 

13 Economists insist that a certain degree of monopoly is essential to the suc- 
cess of a codperative marketing association. See Plehn, “The State Market 
Commission of California,” 8 Am. Econ. Rev. 1. The various fruit growers’ 
associations in California control about 80% of the crops in which they deal. 

14 Ford v. Chicago Milk Shippers’ Ass’n, 155 Ill. 166, 39 N. E. 651 (1895); 
Georgia Fruit Exch. v. Turnipseed, 9 Ala. App. 123, 62 So. 542 (1913); Reeves v. 
Decorah Farmers’ Codp. Soc., 160 Ia. 194, 140 N. W. 844 (1913); Ludowese v. 
Farmers’ Mutual Coop. Co., 164 Ia. 197, 145 N. W. 475 (1014). In the Alabama 
case the court placed a great deal of emphasis upon the fact that the avowed 
object of the association was to give sellers the benefit of a “ protected market 
and consequent enhanced price.” In the Illinois case, the court found that the 
association, along with proper activities, “ fixes and determines the price of milk ” 
in Chicago. See a discussion of the Iowa cases in Aaron Sapiro, “ Codperative 
Marketing,” 8 Iowa L. Butt. 193, 205. 

15 Bullville Milk Prod. Ass’n v. Armstrong, 108 Misc. 582, 178 N. Y. Supp. 
612 (1919); Castorland Milk & Cheese Co. v. Shantz, 179 N. Y. Supp. 131 
(Sup. Ct., Sp. Term 1919) ; Washington Cranberry Growers’ Ass’n v. Moore, 117 
Wash. 430, 201 Pac. 773 (1921). 

16 The exemption embodied in § 26 of the North Carolina statute is typical: 
“No association organized hereunder shall be deemed to be a combination in 
restraint of trade or an illegal monopoly, or an attempt to lessen competition or 
fix prices arbitrarily, nor shall the marketing contracts or agreements between the 
association and its members, or any agreements authorized in this act be con- 
sidered illegal or in restraint of trade.” 1921 N. C. Laws, c. 87, § 26. 

17 1921 Axa. Laws, no. 31; 1921 Ariz. Acts, c. 156; 1921 Ark. ACTS, no. 116; 
1923 Coto. Laws, c. 142; 1909 Fra. Laws, c. 5958; 1921 Ga. Laws, no. 279; 
1921 IpaAHo Laws, no. 124; 1921 Kan. Laws, c. 148; 1922 Ky. Acts, c. 1; 1922 
La. Acts, no. §7; 1923 Me. Laws, c. 88; 1922 Mp. Laws, c. 197; 1923 Minn. 
Laws, c. 263; 1922 Miss. Laws, c. 179; 1923 Mo. Laws, 111; 1921 Mont. Laws, 
Cc. 233; 1921 Nes. Laws, c. 28; 1921 Nev. Laws, c. 236; 1920 N. J. Laws, c. 154; 
1921 N. C. Laws, c. 87; 1921 N. D. Laws, c. 44; 1923 Onto Laws, § 10186; 
1923 Oxia. Laws, c. 181; 1921 Ore. Laws, c. 260; 1919 Pa. Laws, no. 238; 1916 
R. I. Laws, c. 1400; 1921 S. C. Acts, c. 203; 1923 S. D. Laws, c. 15; 1923 TENN. 
Acts, c. 100; 1921 Tex. Laws, c. 22; 1923 Uram Laws, c. 6; 1922 Va. Laws, 
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Volstead Act of 1922 ** authorizes farmers to “act together in asso- 
ciations, corporate or otherwise, with or without capital stock, in 
collectively processing, preparing for market, handling, and marketing 
in interstate and foreign commerce” agricultural products. When 
codperative associations organized under these recent state laws have 
been attacked as being in restraint of trade and hence illegal, the cases 
have thus far uniformly upheld the associations.'® The decisions pro- 
ceed on two main grounds: (1) that the associations are not in fact 
exercising an unreasonable restraint,” or (2) that the statutes modify 
the policy of the general anti-trust laws with reference to restraint 
by such associations.”* 

Whether these laws, exempting farmers’ associations from the opera- 
tion of general anti-trust legislation are a denial of the “equal pro- 
tection of the laws”’ demanded by the Fourteenth Amendment, is still 
a question. Three state courts have upheld their validity,?? on the 
familiar ground that they represent an exercise of the state’s power 
to make a reasonable classification for the purpose of legislation.?® 


c. 48; 1921 WasH. Laws, c. 115; 1921 W. Va. Acts, c. 121; 1921 Wis. Laws, c. 
490; 1915 Wyo. Laws, c. 145. 
18 42 SraT. AT L. 388. 

19 Ex parte Baldwin County Producers’ Corp., 203 Ala. 345, 83 So. 69 (1919); 
Poultry Producers of So. Cal. v. Barlow, 189 Cal. 278, 208 Pac. 93 (1922); 
Anheim Citrus Fruit Ass’n v. Yeoman, 51 Cal. App. 759, 197 Pac. 959 (1921); 
Burley Tobacco Soc. v. Gillaspy, 51 Ind. App. 583, 100 N. E. 89 (1912) ; Kansas 
Wheat Growers’ Ass’n v. Schulte, 113 Kan. 672, 216 Pac. 311 (1923); Owen 
County Burley Tobacco Soc. v. Brumback, 128 Ky. 137, 107 S. W. 710 (1908) ; 
Oregon Growers’ Co-op. Ass’n v. Lentz, 107 Ore. 561, 212 Pac. 811 (1923); 
Tobacco Growers’ Codp. Ass’n v. Jones, 185 N. C. 265, 117 S. E. 174 (1923); 
Hollingsworth v. Texas Hay Ass’n, 246 S. W. 1068 (Tex. Civ. App., 1923); Pierce 
County Dairymen’s Ass’n v. Templin, 124 Wash. 567, 215 Pac. 352 (1023); 
Northern Wisconsin Co-op. Tobacco Pool v. Bekkedal, 197 N. W. 936 (Wis., 
1924). See Brown v. Staple Cotton Growers’ Co-op. Ass’n, 132 Miss. 859, 96 
So. 849 (1923). 

20 See Tobacco Growers’ Codp. Ass’n v. Jones, 185 N. C. 265, 277, 117 S. E. 
174, 179. 

21 See Burley Tobacco Soc. v. Gillaspy, 51 Ind. App. 583, 595, 100 N. E. 89, 
04 (1912): “In this case, we think it may be admitted that the contract in suit 
was executed in furtherance of a combination in restraint of trade by the growers 
of burley tobacco, the market for which was controlled by a trust. But the 
purpose of the combination does not appear to be other than to secure a fair 
and adequate price for their products. We think such acts could not be held to 
be in conflict with the morals of the time or to contravene any established in- 
terest of society. Public policy does not require those who till the soil to take 
less than a fair return for their labor.” 

22 Owen County Burley Tobacco Soc. v. Brumback, 128 Ky. 137, 107 S. W. 
710 (1908); Oregon Growers’ Co-op. Ass’n v. Lentz, 107 Ore. 561, 212 Pac. 811 
(1923); Northern Wisconsin Co-op. Tobacco Pool v. Bekkedal, 197 N. W. 936 
(Wis., 1924). Cf. Commonwealth v. International Harvester Co., 131 Ky. 551, 
115 S. W. 703 (1909). 

23 Barbier v. Connolly, 113 U. S. 27 (1884). The latest reaffirmation of this 
doctrine on the part of the Supreme Court is in Radice v. New York, 44 Sup. Ct. 
Rep. 327 (1924), in which a New York statute prohibiting night work in res- 
taurants by women was upheld as not violating the equal protection clause, al- 
though night work by entertainers, cloak room attendants, or hotel employees 
was not prohibited. The case gives some slight hope that the Court will eventually 
come to deal with social legislation in a more liberal manner, in spite of Truax v. 


Corrigan, 257 U. S. 312 (1921). 
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But the case of Connolly v. Union Sewer Pipe Co.** is a great hurdle 
in the path of their approval by the Supreme Court. In that case, 
the Court emphatically declared unconstitutional an Illinois anti-trust 
law?> which exempted farmers from its operation, and denied the 
validity of any classification which would exempt farmers from the 
operation of general laws designed to regulate trade.”® 
Unfortunately, the Connolly case is strongly entrenched in the federal 
courts. Within the last four years, two district courts?" have declared 
the Lever Act ** unconstitutional on its authority, and the Supreme 
Court again approved it in 1921 in the important case of Truax v. 
Corrigan *® —a case which, in its insistence upon the preservation of 
abstract individual rights,°° holds out doubtful hope of a more liberal 


24 184 540 (1901). 
25 1893 Int. Laws, 182. In § 1 the act declared it illegal for any two or more 
persons, “. . . Fifth—to make... any contract ...by which they agree to 
pool, combine or unite any interest they may have in connection with the sale or 
transportation of any ... article or commodity that its price might in any 
manner be affected.” But §9 of the act provided that “The provisions of this 
act shall not apply to agricultural products or live stock while in the hands of 
the producer or raiser.” 

26 The Court said, at pp. 562, 563: “A state may in its wisdom classify 
property for the purposes of taxation, and the exercise of its discretion is not to 
be questioned in a court of the United States, so long as the classification does 
not invade rights secured by the Constitution of the United States. But different 
- considerations control when the state, by legislation, seeks to regulate the enjoy- 
ment of rights and the pursuit of callings connected with domestic trade. In 
prescribing regulations for the conduct of trade, it cannot divide those engaged 
in trade into classes and make criminals of one class if they do certain forbidden 
things, while allowing another and favored class” to do them. See also p. 564. 

27 United States v. Armstrong, 265 Fed. 683 (D. Ind., 1920); United States v. 
Yount, 267 Fed. 861 (W. D. Pa., 1920). The Act was upheld in C. A. Weed & Co. 
v. Lockwood, 266 Fed. 785 (2nd Circ., 1920) as making a reasonable classification 
in view of the war-time emergency. But Hough, J., in his concurring opinion, 
makes it clear that the Act would be “constitutionally obnoxious because it is a 
gross piece of class legislation, incapable of distinction from that condemned in 
{the Connolly case]. But the statute is begotten by war, and is constitutionally 
excused (z.e., justified) by the war power... .” 

28 ar Stat. aT L. 297. The Act was directed at profiteering and the hoarding 
of food stuffs and necessaries during war time, but expressly exempted farmers. 

29 257 U. S. 312 (1921). See Taft, C. J., at p. 335: “It is not clear that 
any defendant could escape punishment under it [a general law excepting a 
particular class] on the ground that the statute violated the equality clause of 
the Fourteenth Amendment? That is the necessary effect of [the Connolly case] 
where an anti-trust act was held invalid under this same clause because it con- 
tained the excepting provision that it should ‘not apply to agricultural products 
or live stock while in the hands of the producer or raiser.’ That was a stronger 
case than this because there the whole statute was one dealing with economic 
policy and was a declaration of mala prohibita that had theretofore been lawful, 
from which it was strongly argued that the exception was justified in the interest 
of agriculture, and was a proper exception by permissible classification.” 

30 See Taft, C. J., at p. 338: “ Classification like the one with which we are 
here dealing [i.e., a statute dealing particularly with disputes between employers 
and employees, and denying injunctive relief except in unusual cases] is said to 
be the development of the philosophical thought of the world and is opening the 
door to legalized experiment. When fundamental rights are thus attempted to 
be taken away, however, we may well subject such experiment to attentive judg- 
ment. The Constitution was intended, its very purpose was, to prevent experi- 
mentation with the fundamental rights of the individual.” See the able dissent 
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attitude on the part of the Court upon social questions. An attempt 
has been made to “distinguish” the Connolly case on the ground 
that the Illinois statute there concerned gave farmers’ organizations 
more sweeping exemption than do the modern laws.*! It is true that 
under modern legislation codperative associations are subject to strict 
supervision by the state, and their method of organization is strictly 
prescribed. But there seems little substance in the distinction sought 
to be drawn. Rather will the Connolly case have to be attacked 


. frankly upon its merits,*? and be challenged on its applicability under 


notorious modern economic conditions. If the Wisconsin case should 
go up to the Supreme Court, it is hard to see, despite the apparent 
hesitancy of the Court to accord economic and social changes their 
full weight in constitutional decisions, how the Connolly case can 
escape reversal, either frankly, or by “ distinction.” 


JupictAL INTERFERENCE WITH Po.iTicAL Parties.— Until 1880,1 
political parties conducted their affairs unhampered by any judicial 
or legislative interference.* Legislators, themselves the product of an 
unregulated convention system, were not eager to modify it. The 
courts refused jurisdiction of intra-party disputes, either by calling 
them exclusively political matters,* or by assimilating political parties 
to fraternal societies * as voluntary organizations, the internal conduct 
of which the courts might not review. Even when questionable prac- 


of Mr, Justice Brandeis, at p. 354. See Roscoe Pound, “ The Need of a Sociologi- 
cal Jurisprudence,” 19 GreEN Bac, 607, and “The Scope and Purpose of Socio- 
logical Jurisprudence,” 24 Harv. L. Rev. 501, 25 ibid., 140, 489. See a brilliant 
criticism of the case in 28 W. Va. L. Q. 144. See also 22 Cor. L. Rev. 252; 31 
Yate L. J. 408. 

31 See J. D. Miller, “ Farmers’ Co-operative Associations as Legal Combina- 
tions,” 7 Corn. L. Q. 203, 200. 

32 The decision seems to reveal no point at which the Court took due con- 
sideration of the conditions under which the law in question was passed, or the 
ends it was intended to promote. The codperative marketing organizations or 
other farmers’ organizations were not represented; the record indicates the intro- 
duction of no evidence in support of their exception; and in the brief of counsel 
in support of the act there is but a scant page and a half devoted to the most 
abstract discussion of the ground for the classification of farmers’ associations. 
See, by contrast, the convincing dissenting opinion of Mr. Justice McKenna. 

1 See Meyer, NoMINATING SYSTEMS, 90. 

2 McKane v. Adams, 123 N. Y. 609, 25 N. E. 1057 (1890); Davis v. Ham- 
brick, 22 Ky. L. Rep. 815, 58 S. W. 779 (1900). 

3 Fletcher v. Tuttle, 151 Ill. 41, 37 N. E. 683, Pound, Cas. Equitable Relief 
against Defamation, 69 (1894); Kearns v. Howley, 188 Pa. St. 116, 41 Atl. 273 
(1898); Potter v. Duel, 149 Mich. 393, 112 N. W. 1071 (1907). Cases are 
numerous to the effect that the decision of the party tribunal is binding on the 
courts. In re Fairchild, 151 N. Y. 3590, 45 N. E. 943 (1897); State v. Liudahl, 
11 N. Dak. 320, 91 N. W. 950 (1902); Att’y Gen’l v. Barry, 74 N. H. 353, 68 
Atl. 192 (1907). Yet courts which follow this reasoning likewise hold that the 
determination of the question as to which of two bodies is the regular party is 
a proper sphere for judicial action. Addle v. Davenport, 7 Ida. 282, 62 Pac. 681 
(1900). Other courts with more consistency but with less reason refuse to de- 
termine which of two groups constitutes the regular party. Phelps v. Piper, 50 
Neb. 42, 69, N. W. 384 (1896). See 26 Harv. L. Rev. 351. Most of the decisions 
on this point emphasize the absence of statutory provisions. State v. Brown, 90 
Miss. 876, 44 So. 769 (1907). 

4 See Twombly v. Smith, 25 Colo. 425, 427, 55 Pac. 254, 256 (1898). But 
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tices and complex methods of party machines * forced legislatures to 
adopt an early type of primary regulation with penalty provisions for 
misconduct, the courts still refused to protect the rights of nominees 
and claimants to party positions,® on the ground that under such 
statutes the parties still retained their status as voluntary organizations.’ 

But a change has come with the political reform of primary election 
laws. Under most of these statutes, the party committee is elected 
at the primaries, and its duties are prescribed by the statute.* It is 
obvious that the state has thereby made the direct primary an in- 
tegral part of the election system,® and that under such a statute 
nominees and elected committeemen have a somewhat different status.’° 
Accordingly, in the leading case of People v. Democratic State Com- 
mittee,"* the New York Court of Appeals held that the primary election 
law conferred upon the court the power to disregard the action of 
the Democratic Central Committee in removing a duly elected mem- 
ber.‘ And in a recent case,’* the Supreme Court of Colorado has 


this argument ignored the fact that political parties are engaged in a quasi- 
governmental function. See MerrriAM, PRIMARIES, 116. 

5 See Bryce, AMERICAN COMMONWEALTH, 4 ed., 110. 

6 Phillips v. Gallagher, 73 Minn. 528, 76 N. W. 285 (1898); State v. Moore, 
_ 9g 276, 62 Pac. 769 (1900); State v. Weston, 27 Mont. 185, 70 Pac. 519 

1902). 

7 In re Fairchild, 151 N. Y. 350, 45 N. E. 943 (1897); Moody v. Trimble, 
109 Ky. 139, 58 S. W. 534 (1900). But an allegation of fraud will give the courts 
jurisdiction. Allen v. Burrows, 69 Kan. 812, 77 Pac. 555 (1904). See State v. 
Kanahwha, 78 W. Va. 168, 88 S. E. 662 (1916). 

8 See 1909 N. Y. Laws, c. 22, § 40; 1901 Mo. Acts, c. 21, § 161. See State v. 
Miles, 210 Mo. 127, 109 S. W. 505 (1908). And see State v. Hall, 37 N. Dak. 
259, 260, 163 N. W. 1055, 1056 (1917). 

® State v. Metcalf, 18 S. Dak. 393, 100 N. W. 923 (1904); People v. Board 
of Election Commissioners, 221 Ill. 9, 77 N. E. 321 (1906). It is often said that 
a primary election is not within the term “election” as used in the state con- 
stitution. State v. Johnson, 87 Minn. 221, 91 N. W. 604, 840 (1902); Charles 
v. Flanary, 192 Ky. 511, 233 S. W. 904 (1921); McClain v. Fish, 159 Ark. 199, 
251 S. W. 686 (1923). Contra, State v. Hirsch, 125 Ind. 207, 24 N. E. 1062 
(1890); Spier v. Baker, 120 Cal. 370, 52 Pac. 659 (1898); State v. Cole, 156 
N. C. 618, 72 S. E. 221 (1911). The constitutional provision against the ex- 
penditure of public money for private purposes is not violated by a statute 
providing for the payment by the state of the expenses of a primary election. 
State v. Mihel, 121 La. 374, 46 So. 430 (1908). 

10 State v. Goff, 129 Wis. 688, 109 N. W. 628 (1900); Walling v. Lansdon, 
15 Ida. 282, 97 Pac. 396 (1908). Cf. Mason v. Byrley, 26 Ky. L. Rep. 487, 84 
S. W. 767 (1905); Brown v. Cole, 54 Misc. 278, 104 N. Y. Supp. 109 (1907). 
See Kentucky Cope Civ. Prac., § 477. 

11 164 N. Y. 335, 58 N. E. 124 (1900). 

12 A much narrower construction was placed upon the New York election law 
by a court of intermediate appeal. In re Ganley, 90 Misc. 445, 154 N. Y. Supp. 
773 (1915). There it was decided that if the elected members of a party com- 
mittee themselves chose a chairman, their action in removing him could not be 
disturbed by the courts. Accord, State v. Reichman, 239 Mo. 81, 142 S. W. 304 
(1912). This result would seem to be right unless the statute provided for the 
method of choice and the duties of committee officers. Cf. State v. Waples, 
108 Tex. 167, 188 S. W. 1037 (1916). Under the old convention rule, it often 
happened that the candidate who received the most votes would not be the 
party’s nominee because of some committee ruling. Phillips v. Gallagher, 73 
fae 528, 76 N. W. 285 (1898); State v. Moore, 23 Wash. 276, 62 Pac. 769 
1900). 

13 People v. Republican Central Committee, 226 Pac. 656 (Colo., 1924). In 
Colorado, prior to 1894, it was held that the courts had no power in party dis- 
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issued a mandamus to the Republican Central Committee of the state, 
compelling it to recognize as a member of that committee the peti- 
tioner, who had been duly elected a committee member and was later 
“removed ” by the governing board of the party. 

Many courts find the new basis for intervention by holding that 
nominees and committeemen elected under direct primary laws are 
public officials,* the fact that the statute provides for no salary being 
no objection to this theory.’ Others find a jurisdiction to interfere 
in party disputes, as such, impliedly given the courts in the direct 
primary law, construed in the light of the evident purpose of the 
legislature.’ It seems admitted that there is no constitutional objec- 
tion to a statute specifically providing that courts may interfere in 
such disputes;'’ the objection that political parties are thus deprived 
of their inherent right of self-preservation seems as untenable** in 


putes even to determine which faction represented the regular party. People v. 
District Court, 18 Colo. 26, 31 Pac. 339 (1892). In 1894, the election law was 
amended so as to give the courts jurisdiction over factional disputes. People v. 
District Court, 23 Colo. 150, 46 Pac. 681 (1896). In 1901, the statute was 
amended so as to take from the courts this power of review. See 1921 CoLo. 
Laws, § 7811. In 1910, the court was given jurisdiction to compel by mandamus 
the performance of duties charged under the act. See 1921 Coxo. Laws, § 7556. 
The majority, four judges, rest the decision in the present case on the ground 
that this last statute confers the necessary jurisdiction to enforce the committee’s 
duty under the primary law to recognize duly elected members. Three of the 
four, however, find an independent alternative jurisdiction implied in the primary 
law itself apart from special statute. The two dissenting judges deny that either 
the special statute or the primary law confer jurisdiction. 

14 State v. Goff, 129 Wis. 668, 109 N. W. 628 (1906); Foxwell v. Beck, 117 
Ind. 1, 82 Atl. 557 (1912); State v. Hamilton, 240 S. W. 445 (Mo., 1922); In re 
Hines, 141 App. Div. 569, 126 N. Y. Supp. 386 (1910). But see Neary v. 
Voorhis, 207 App. Div. 419, 202 N. Y. Supp. 236 (1924). Under the convention 
system, it was probably correct to say that a nominee or a member of a party 
committee was not a public officer. Att’y Gen’l v. Droham, 169 Mass. 534, 48 
N. E. 279 (1897). In Att’y Gen’l v. Barry, 74 N. H. 353, 68 Atl. 192 (1907), a 
committeeman was held not to be a public officer because the Caucus Act (1907 
N. H. Laws, c. 93) did not provide for the make-up of the local executive com- 
mittee of the party nor how the members should be elected or appointed. But 
see People v. Brady, 302 Ill. 576, 135 N. E. 87 (1922). 

_ 15 See State v. Stanley, 66 N. C. 59, 63 ‘1872). But see People v. Brady, 
supra. 

16 State v. Swanger, 212 Mo. 472, 111 S. W. 7 (1908); State v. Haskell, 72 
Fla. 176, 72 So. 651 (1916) ; Boos v. McClendon, 130 La. 813, 58 So. 582 (1912); 
Gilmore v. Waples, 108 Tex. 167, 188 S. W. 1037 (1916); People v. Livingston, 
106 Misc. 188, 174 N. Y. Supp. 261 (1919). In Hyde v. Logan, 113 S. C. 64, ror 
S. E. 41 (1919), the court construed the words of the Act (29 S. C. Srar. at L. 
163) “the state Committee shall also review .. . and its action shall be final” 
to mean final as far as the party is concerned, but not binding upon the courts. 

17 See 1915 W. Va. Laws, c. 26, §3. In some states, the decision of the party 
tribunal is expressly made final. Democratic Committee v. Dougherty, 134 Ky. 
402, 120 S. W. 343 (1909). See 1909 Ky. Srar., § 1563. See Chester County 
Nominations, 213 Pa. St. 64, 62 Atl. 258 (1905). "A special tribunal may be the 
final board of appeal. Allen v. Burrows, 69 Kan. 812, 77 Pac. 555 (1904). See 
1898 Wis. Strat., §35. Cf. State v. Houser, 122 Wis. 534, 552, 100 N. W. 964, 
966 (1904) ; Roussell v. Dornier, 129 La. 930, 57 So. 272 (1911). 

18 People v. Democratic State Committee, 164 N. Y. 335, 58 N. E. 124 Sacat'h ; 
State v. Moore, 87 Minn. 308, 92 N. W. 4 (1902); Hopper v. Stack, 69 N. J. L 
596, 56 Atl. 1 (1903). 
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this connection as when it was directed against the constitutionality 
of the primary election law itself. There would seem to be no greater 
obstacle to statutes granting such power by necessary implication. 
And the primary election statutes seem by the strongest implication 
to have made this hitherto “ political” *® question judicial,?° and 
to have swept away the whole body of law that protected the party 
system from external control. 

The real basis for the long-established rule that neither a court 
of law nor a court of equity could decide party matters, was the fact 
that the question first arose during a period when party control and 
organization were deemed so entirely the subjects of voluntary agree- 
ment as to be outside the pale of any regulation, even that by the 
legislature.21_ The abstract principle lasted after the reason had passed. 
The practical effect of the courts’ refusal to interfere today would be 
the nullification of the whole system of direct primary reform. If a 
committeeman elected by party members at the primary may be 
removed by the Central Committee, with the courts powerless to 
interfere, then the old order is still unchanged and “ the leaders can 
construct the organization from the top downwards.” 2? The danger 
that parties will be at the mercy of elected committeemen who 
may change their political faiths, is fanciful and unimportant by 
comparison. 

Where courts will interfere, quo warranto and mandamus* are 
proper proceedings at law. If the public-official view be adopted, 
equity will refuse to take jurisdiction because of the firmly established 
rule that title to office is not the subject of equity’s consideration.** 
Nor have the traditional limits of equity proceedings included a 
remedy for so-called political wrongs.”> In England, under the Judica- 
ture Act, this historical objection ‘to equity’s assumption of jurisdiction 


19 In re McConaughety, 106 Minn. 392, 119 N. W. 408 (1909). Cf. State v. 
Braine, 87 Kan. 975, 125 Pac. 343 (1912). 

20 Brown v. Cole, 54 Misc. 278, 104 N. Y. Supp. 109 (1907); D’Alembete v. 
State, 56 Fla. 162, 47 So. 489 (1910); Gilmore v. Waples, 108 Tex. 167, 188 
S. W. 1037 (1916). See Walling v. Lansdon, 15 Ida. 282, 286, 97 Pac. 396, 401 
(1908). 

21 Re House Bill No. 203, 9 Colo. 631, 21 Pac. 474 (1886). See 6 Coro. L. 
REv. 270. 

22 i Parker, C. J., in People v. Democratic State Committee, 164 N. Y. 335, 
338, 58 N. E. 124, 126 (1900). 

23 Even if we do not call nominees public officers, the action of mandamus 
can be broadened to include their status in its scope. State v. Miles, 210 Mo. 
127, 109 S. W. 505 (1908). See State v. Goff, 129 Wis. 668, 109 N. W. 628 
(1906). 

24 People v. Albany and Susquehanna Ry., 57 N. Y. 166 (1874); Moir v. 
Provident Savings Society, 127 App. Div. 591, 112 N. Y. Supp. 57 (1908). Cf. 
Beck v. Keidan, 215 Mich. 13, 183 N. W. 742 (1921). See 20 Micu. L. Rev. 238. 

25 Giles v. Harris, 189 U. S. 475 (1902). As a reason for this rule the courts 
usually restate the result, viz., equity protects only rights of property. Fletcher 
v. Tuttle, 151 Ill. 41, 37 N. E. 683 (1894); Howell v. Bee Publishing Co., roo 
Neb. 39, 158 N. W. 358 (1015). See 30 Harv. L. Rev. 175. In the Colorado 
Tool Case, 35 Colo. 225, 86 Pac. 224 (1905), the court enjoined an election for 
fraud. See the criticism of this decision, Edward P. Costigan, “The Colorado 
Tool Case,” 64 Cent. L. J. 411. The case is defended by Henry J. Hershey, 
1906 Coto. Bar Assn. Rep., 113. See 20 Harv. L. Rev. 157. 
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would have little force.2* Under modern procedure, the same result 
should be reached in this country.?7 Quite apart from this consider- 
ation, equity very often refuses to act because the remedy of mandamus 
at law is adequate.** In a few cases, equity has protected these 
political rights by injunction.?® 


CRIMINAL Consprracy: SPECIFIC INTENT AS AN ELEMENT OF THE 
CrimE.— To be convicted of an ordinary common-law crime, the 
defendant must be shown to have performed an overt act under such 
circumstances that he should reasonably have foreseen that some 
result unlawful in fact would follow. In general, he need not have 
desired that result,’ nor need he have foreseen the precise consequences 
of his act;* although many statutory and some common-law crimes 
demand that the defendant anticipate with some particularity the 
result that does in fact follow from his act.® 

To complete the crime of conspiracy, however, it seems not enough 
that the defendants agreed to bring about a foreseen result in fact 
unlawful. Although they have performed an overt act, and although 
their agreement necessarily involves the intent to achieve the precise 
physical result, they are not guilty without the finding of a further 
element, obscurely defined in the cases as a “ corrupt intent.”* The 
obscurity of this phrase is increased by its interchangeable use with 
“evil purpose,” “actual criminal intention,” and “corrupt motive.” ® 
It seems, however, that the actual decisions can be rationalized along 
a clearer line, i.e., that the specific intent required is a foresight of a 
legal as well as a physical result, akin to the animus furandi of larceny,® 
and is only satisfied if the defendants have made their agreement (1) 


26 Richardson v. School Board, [1893] 3 Ch. 510. See 4 Pomeroy, Equity 
JurIspIcTION, 4 ed., § 1755. 

_ 27 Mason v. Byrley, 26 Ky. L. Rep. 487, 84 S. W. 767 (1904). See State v. 
Fisher, 18 Mont. 560, 564, 46 Pac. 1117, 1120 (1896). 

28 Giles v. Harris, 189 U. S. 475, 486 (1902); Mason v. Byrley, supra; Gil- 
more v. Waples, 108 Tex. 167, 188 S. W. 1037 (1916). See 4 Pomeroy, Equity 
Jurispicrion, 4 ed., § 1746. See especially Walls v. Brundige, Ark. 250, 160 
S. W. 230 (1913). 

29 State v. Cunningham, 81 Wis. 440, 51 N. W. 724 (1892); Parker v. State, 
133 Ind. 178, 32 N. E. 836 (1893); Beck v. Keidan, 215 Mich. 13, 183 N. W. 
742 (1921). But see 30 Harv. L. REv. 175. 

1 Regina v. Serné, 16 Cox C. C. 311 (1887). See Hotmes, Toe Common 
Law, Lect. II. 

2 State v. Smith, 2 Strobhart (S. C.) 77 (1847). 

8 State v. Taylor, 70 Vt. 1, 39 Atl. 447 (1896); Dobb’s Case, 2 East P. C. 513 
(1770). An actual desire for the particular result, as well as knowledge that it 
is likely to ensue, may of course be an element of a statutory crime. Rex v. 
Boyce, 1 Moody, 29 (1824). 

# Landen v. United States, 299 Fed. 75 (6th Circ., 1924). For the facts of 
this case, see Recent Cases, infra, p. 110. 

5 See cases cited in notes 8, 9, 10, and 13, infra. See also 2 WHarTON, CrIMI- 
NAL Law, 11 ed., § 1606. 

® If A takes property out of the possession of B, intending to appropriate it 
permanently to his own use, but in the bona fide belief that he is legally entitled 
to the possession, he is not guilty of larceny. People v. Schultz, 71 Mich. 315, 
38 N. W. 868 (1888). See 1 Bishop, New Crruinat Law, 8 ed., § 297(2). Here 
A has performed the precise physical act which he intended, and has brought 
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with actual knowledge that the act contemplated is unlawful, or (2) 
with intent to do an act so obviously anti-social in character that 
they reasonably should have known it to be unlawful.’ 

In People v. Powell,® the earliest leading case on the point, the 
defendants, commissioners of charities, were indicted for conspiring 
to neglect to advertise for bids for supplies, as by statute they were 
required to do. Upon the trial court’s instruction that the defendants’ 
ignorance of the statute was no defense, they were convicted. The 
Court of Appeals reversed the conviction, on the ground that no 
“actual criminal intention” had been proved. Here the omission 
was not known to be unlawful, nor was it of such a character that it 
reasonably should have been known to be so. In Wood v. State,° 
members of a county board were indicted for a conspiracy in that 
they unlawfully voted to pay money to M. The indictment contained 
no allegation that M was not entitled to the money, or that the defend- 
ants knew him to be not entitled to it. While the court might have 
rested its opinion on the former omission, it did not do so, but de- 
clared that the indictment was fatally defective in not alleging that 
the defendants knew the act to be unlawful. The same doctrine was 
followed in Commonwealth v. Gormley,’° where the court reversed a 
conviction of the defendants, election commissioners, for a conspiracy 
to record votes before the time prescribed by law, on the ground that 
the trial court had rejected evidence tending to show the defendants’ 
bona fide belief that their act was lawful. It is submitted that, as 
in the Powell case, the belief was not unreasonable. 

The fate of this doctrine in the federal courts has been somewhat 
varied." It was expressly repudiated in Chadwick v. United States.'* 


about the precise physical result which he anticipated, and which but for his mis- 
taken belief as to the law would have constituted the crime of larceny. The 
intent that must be proved is the intent to steal, and if the requirement is to be 
satisfied, the defendant must be shown to have contemplated certain legal as well 
as certain physical results of his act. 

7 This seems to approximate the actual meaning of the various phrases used, 
stripped of their moral connotation. Intent, as suggested above, may be resolved 
into desire for the result and foresight that it will follow; while purpose includes 
these two elements as well as a suggestion of motive. But whatever noun the 
court uses, the dominant idea seems to be foresight of the unlawful result. 

A desire to bring about such result, and even the motives that actuate the 
conspirators, may of course be rendered material by express words of the legisla- 
ture in creating a statutory offense. But, in the absence of such express words, 
the presumption is that foresight alone is requisite. People v. Petheram, 64 Mich. 
252, 31 N. W. 188 (1887). 

8 63 N. Y. 88 (1875). In a later case the New York court applied the same 
doctrine in favor of defendants who agreed to introduce falsified documents in 
divorce proceedings; but the propriety of the decision seems questionable, since 
the unlawful nature of the acts was reasonably apparent. People v. Flack, 125 
N. Y. 324, 26 N. E. 267 (1891). 

9 47 N. J. L. 461, 1 Atl. 509 (1885). 

10 47 Pa. Sup. Ct. 298 (1921). 

11 The requirements of the federal conspiracy statute (35 Strat. at L. 1096; 
1916 U. S. Comp. Srat., § 10201) are those of the common law in respect to the 
defendants’ state of mind. See Chadwick v. United States, 141 Fed. 225, 236 
(6th Circ., 1905). For a discussion of the differences between the statutory and 
the common-law crime, see, further, Wricut, Conspiracy; Carson, 
AMERICAN CASES, C. 2, § 2. 12 y41 Fed. 225 (6th Circ., 1905). 
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The defendant was convicted of a conspiracy to defraud by securing 
the certification of a check by a bank in which she had no funds. In 
affirming the conviction, the Circuit Court of Appeals denied that the 
defendant’s belief in the lawfulness of her act was material. The 
language of this case was quoted with approval in Hamburg-American 
Steam Packet Co. v. United States,!* in which the defendants were 
convicted of a conspiracy to defraud the United States by procuring 
false clearance papers out of an American port. But the court took 
pains to distinguish the case on its facts from the Powell case, on 
the ground that the act “was not innocent, but dishonest and fraudu- 
lent ””—in other words, so obviously unlawful that the defendants’ 
belief could not have been reasonable. 

The most recent decision on the point is Landen v. United States. 
The same court which had decided the Chadwick case now adopted the 
doctrine of People v. Powell, and reversed a conviction for conspiracy 
to violate the National Prohibition Act because of the trial court’s 
ruling that reasonable belief in the legality of the act constituted no 
defense. The Hamburg-American Company case is distinguished 
on much the ground here suggested. Although the court does not 
purport to overrule its decision in the Chadwick case, the distinction 
suggested, that in the latter the act was “ of evil design and wrongful 
purpose,” seems scarcely warranted by the facts. But in any case, the 
authority of the earlier decision is greatly weakened by the later. 

If the above rationalization fairly explains the cases, logically 
applied it distinguishes four situations: *° (1) where the defendants 
know the act to be unlawful; (2) where their belief in its lawfulness 
is unreasonable; (3) where they reasonably believe it to be lawful; 
(4) where the act is immoral but the defendants reasonably believe 
it to be lawful. The first embraces the great majority of conspiracy 
cases, and may fairly be said to satisfy the formula that demands cor- 
rupt intent. The second includes the case of an agreement to do an 
act “dishonest and fraudulent,” and the unreasonableness of the 
defendants’ belief, it is submitted, accounts for the decision that there 
was a corrupt intent. In the third case there is clearly no corrupt 
intent, and there should be no conviction. To hold the defendants 
liable in the fourth case, when they would not have been liable had 
their object been moral, would be to confuse the law with ethics. 

There may be raised against this analysis the objection that the 
law of criminal conspiracy is closely allied to the law of attempt,’° 
and that to be convicted of an attempt the defendant need not be 


18 250 Fed. 747 (2nd Circ., 1918). 
14 299 Fed. 75 (6th Circ., 1924). 
15 This analysis omits from consideration the case of an agreement to do an 
immoral act which, if done by an individual, would not be unlawful. The courts 
which hold such an agreement criminal would undoubtedly find sufficient “ corrupt 
intent ” without regard to the defendants’ knowledge or ignorance. But the 
doctrine that such agreement is, under any circumstances, criminal, is applied to 
few cases, and is of very questionable propriety. See Francis B. Sayre, “ Criminal 
Conspiracy,” 35 Harv. L. Rev. 393. 

16 See 2 STEPHEN, History oF THE CriMINAL Law, 227; 2 BisHop, New 
Crrmina Law, 8 ed., §§ 191-195. 
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shown to have understood the criminality of the act he attempted to 
perform. But it does not necessarily follow that there is no such 
requirement for a conspiracy. The law punishes an attempt because 
it came dangerously near to injuring the state.17 It punishes an 
agreement, as such, on the theory that the added power for evil re- 
sulting from combination creates a sufficient danger to warrant inter- 
ference.** It is quite consistent to make the criminality of the 
agreement depend upon the defendants’ knowledge as to the unlawful- 
ness of the result which they seek to achieve.'® For certainly the 
danger arising from the mere act of agreement is less when the de- 
fendants are actuated by no “ criminal intent,” and so may be expected 
to desist if, before committing the act, they discover its illegality.?° 

-Whatever may be the arguments of logic or expediency, it is clear 
that the courts have placed a restriction on the scope of the crime. 
If the present analysis of that restriction be correct, it at least has 
the merit of removing the moral element, which has undoubtedly 
influenced the courts, and which can but serve to introduce new 
vagueness into the uncertain law of conspiracy.”* 


ASSIGNABILITY OF A PoLicy oF FIRE OR MARINE INSURANCE. — 
Although an assignee frequently recovers under a policy of fire or 
marine insurance, the theories adequately defining his right are not 
always apparent. An assignment of the policy without transfer of 
the insured property presents no difficulty, because the legal claim for 


17 See Joseph H. Beale, Jr., “ Criminal Attempts,” 16 Harv. L. Rev. 491, 501. 

18 For a criticism of this argument as a sufficient basis for the doctrine of 
conspiracy, see Francis B. Sayre, supra, 35 Harv. L. Rev. 393. 

19 In attempt, the law decides, upon the facts of each case, whether from the 
defendant’s act there was sufficient danger to warrant punishment. In conspiracy, 
the law generalizes, and concludes that in the long run all agreements of a certain 
kind are dangerous enough to punish. A case of attempt might arise in which 
the defendant’s “innocent ” state of mind would be held so to reduce the danger 
from his act that he should not be convicted. But that such a case has ap- 
parently not arisen does not preclude the argument here suggested, that in con- 
spiracy an “innocent ” state of mind has sufficient tendency.to reduce the danger 
to the state, to warrant a refusal to convict a defendant who lacks a “ criminal 
intent.” 


20 This argument is applicable to executed as well as unexecuted conspiracies ° 


at common law. For the danger to the state arising by force of the mere act of 
agreement must be determined as of the time the agreement was made, and cannot 
be affected by the fact that the threatened harm later materialized. 

Under statutes requiring an overt act in pursuance of the agreement, there is 
authority to the effect that this overt act becomes a substantive part of the crime. 
See 37 Harv. L. Rev. 1121. If so, the danger to the state must be judged as of 
the time of that overt act, when the offense first comes completely into existence. 
Here again, if the defendants lack a “criminal intent” the likelihood is somewhat 
less that the ultimate injury to the state will occur. See Hotmes, Toe Common 
Law, 67 et seq. 

21 A conviction for an act whose criminality depends upon the trial judge’s 
notions of morality lays the law open to the charge of unpredicability, and throws 
too decisive an element of the offense upon the discretion of the court. See 
Francis B, Sayre, supra, 35 Harv. L. Rev. 393, 416. 
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the loss still belongs to the assignor. It is an equitable assignment 
merely, and the usual rules governing assignments of choses in action 
apply.2 But the situation is less simple where the assignor transfers 
the insured interest, thereby terminating his own risk of loss. The 
insurance does not run with the insured property.’ The policy is a 
contract of personal indemnity to a designated person; therefore, 
unless the insurer consents, it cannot be converted into a contract 
indemnifying another person,* and the assignee cannot recover.® 

As a rule, however, the insurer is willing to consent to the assign- 
ment, and when he does, it is held that a new contract of indemnity 
thereupon arises between the insurer and the assignee,® and conse- 
quently that the assignee has a right unaffected by acts of the assignor 
either prior to the assignment’ or subsequent thereto. Two theories 
are offered to explain this so-called new contract. One theory finds 
consideration for the new promise in the assignor’s forbearance of 


1 Throughout this Nore, the person originally insured and assigning the policy 
will be designated as the assignor. 

2 Illinois Mut. Fire Ins, Co. v. Fix, 53 Ill. 151 (1870); Union Building Ass’n 
v. Rockford Ins. Co., 83 Ia. 647, 49 N. W. 1032 (1891). See Hobbs v. Memphis 
Ins, Co., 1 Sneed (Tenn.) 444, 450 (1853). Under real-party-in-interest statutes, 
the assignee can sue in his own name. Indian River State Bank v. Hartford Fire 
Ins. Co., 46 Fla. 283, 35 So. 228 (1903). Assignment after loss transfers a vested 
claim for money. Robertson v. Robertson, 100 Kan. 133, 163 Pac. 655 (1917). 
Assignment before loss transfers a contingent right which vests when loss occurs. 
See Bergson v. Builders’ Ins. Co., 38 Cal. 541, 544 (1869). Thus the assignee 
of a policy as collateral security is protected. Ins. Co. of Pa. v. Phoenix Ins. Co., 
71 Pa. St. 31 (1872); Merrill v. Colonial Mut. Fire Ins. Co., 169 Mass. 10, 47 
N. E. 439 (1897). 

Since such assignments do not divest the assignor’s legal interest in the policy, 
they are not within provisions requiring consent of the insurer to assignments of 
the policy. Humboldt Fire Ins. Co. v. Ashley Silk Co., 185 Fed. 54 (3rd Circ., 
1911); Scottish-Union Nat. Ins. Co. v. Andrews & Matthews, 40 Tex. Civ. App. 
184, 89 S. W. 419 (1905). 

8 Swaine v. Teutonia Fire Ins. Co., 222 Mass. 108, 109 N. E. 825 (1915). 

4 See Burnett v. Eufaula Ins. Co., 46 Ala. 11, 14 (1871). See 1 Coorey, 
BRIEFS ON INSURANCE, 82. 

5 Fogg v. Middlesex Mut. Fire Ins. Co., 10 Cush. (Mass.) 337 (1852); Lyford 
v. Conn. Fire Ins. Co., 99 Me. 273, 58 Atl. 916 (1904). Text-writers assert that 
a contrary rule was early established by custom for marine insurance, because of 
mercantile demands which obscured the theory that the contract is strictly per- 
sonal. See RicHarps, INSURANCE, 3 ed., §63; VaNncr, INSURANCE, § 208. They 
cite a few old cases: Earl v. Shaw, 1 Johns. Cas. (N. Y. Sup. Ct.) 313 (1800) ; 
Wakefield v. Martin, 3 Mass. 558 (1801); Sparkes v. Marshall, 2 Bing. N. C. 
761 (1836); Powles v. Innes, 11 M. & W. 10 (1843). The cases lend no more 
support to the proposition than strong dicta, and it is doubtful whether this 
distinction should be made. See Chauncey G. Parker, “The Nature of a Policy 
of Insurance,” 1 Harv. L. REv. 388, 395. The rule, however, has been incorporated 
in the English Marine Insurance re See 6 Epw. VII, c. 41, § 50. See 1 ARNOULD, 
Marine INSURANCE, 10 ed., § 17 

6 In re Hamilton, 102 Fed. iS, (W. D. Ark., 1900) ; Bullman v. North British 
& Mercantile Ins. Co., 159 Mass. 118, 34 N. E. 169 (1893). 

7 Ellis v. Ins. Co. of North America, 32 Fed. 646 (S. D. Ia., 1887); Con- 
tinental Ins. Co. v. Munns, 120 Ind. 30, 22 N. E. 78 (1889); Hall v. Niagara 
Fire Ins. Co., 93 Mich. 184, 53 N. W. 727 (1892). But some cases hold that there 
is no new contract if the policy was void when originally issued. Eastman v. 
Carrol County Mut. Fire Ins. Co., 45 Me. 307 (1858); McCluskey v, Providence 
Washington Ins. Co., 126 Mass. 306 (1878). 

8 American Central Ins. Co. v. Sweetser, 116 Ind. 370, 19 N. E. 159 (1888). 
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the right, given in standard form policies,® to surrender the policy and 
receive the unearned premiums.’® Although in this country considera- 
tion may be furnished by a third party,"' there are, nevertheless, two 
flaws in this theory: (1) the parties may not regard the forbearance 
as an exchange for the new promise; ** (2) the assignor may not have 
a right to unearned premiums in all cases.'* 

The second theory is that assignment with consent operates as 
a novation, the insurer’s obligation to the assignor being released in 
exchange for a similar obligation to the assignee.‘* This theory as- 
sumes an existing right in the assignor. It is true that most standard 
form policies provide that they shall be “void ” if without the con- 
sent of the insurer the property is sold or assigned,® so that an 
assignor who has transferred the property before obtaining consent, 
or has otherwise forfeited the policy, has only a voidable ** right upon 
which to found novation. But the insurer cannot avail himself of the 
forfeiture if, knowing of it, he consents to the assignment.’’ And since 
an asserted or doubtful claim may support novation,’® it is further 
arguable that the assignor’s voidable claim to indemnity is sufficient 
even though the insurer did not know of the forfeiture. It is doubtful, 
however, whether the novation theory can stretch thus far. It is like- 
wise doubtful whether the insurer’s consent should deprive him of 
defenses of which he was ignorant. Novation alone can satisfactorily 
explain the new contract, and the assignee who claims upon an assign- 


® See Ricuarps, INSURANCE, 3 ed., 721, 740, 744, 747, 752. 
10 See Ellis v. Ins. Co. of North America, supra, 650; Shearman v. Niagara 
Fire Ins. Co., 46 N. Y. 526, 532 (1871). 5 

11 Bell v. Sappington, 111 Ga. 391, 36 S. E. 780 (1900); Hamilton v. Hamil- 
ton, 127 App. Div. 871, 112 N. Y. Supp. 10 (1908). 

12 Logically, nothing can be consideration unless treated by the parties as an 
exchange for the promise. Kirksey v. Kirksey, 8 Ala. 131 (1845). See Thompson 
v. Reid, 31 Ky. L. Rep. 176, 178, 101 S. W. 964 (1907). It must be admitted, 
however, that courts are not very inquisitive of the intent of parties when they 
find a promise and a detriment in juxtaposition. Steele v. Steele, 75 Md. 477, 
23 Atl. 959 (1892); Bigelow v. Bigelow, 95 Me. 17, 49 Atl. 49 (1901). 

13 The standard form policies referred to in note 9, supra, do not show clearly 
whether the right survives forfeiture of the policy. At any rate, without provision 
in the policy there is no right to a return of unearned premiums after the risk 
has once attached. Joshua Hendy Machine Works v. American Steam Boiler 
Ins. Co., 86 Cal. 248, 24 Pac. 1018 (1890); Crouch v. Southern Surety Co., 131 
Tenn. 260, 174 S. W. 1116 (1915). 

14 See Wilson v. Hill, 3 Metc. (Mass.) 66, 69 (1841); Swaine v. Teutonia 
Fire Ins. Co., 222 Mass. 108, 110, 109 N. E. 825, 826 (1915). 

15 See RicHarps, INSURANCE, 3 ed., 720, 739. See 22 Harv. L. Rev. 602. 

16 “Void” is construed as “voidable” in dealing with breach of a warranty 
or condition in a policy, and the majority of courts place upon the insurer the 
se of pleading and proving the breach. See RicHarps, INsuRANCE, 3 ed., 

§ 116, 117. 

17 Lee Blakemore, Inc. v. Lewelling, 281 Fed. 952 (8th Circ., 1922); Gould v. 
Pa. Fire Ins. Co., 174 Wis. 422, 183 N. W. 245 (1921). Some courts say there 
is a waiver, but it is probably more accurate to say that by impliedly represent- 
ing the assignor’s policy to be enforcible, and thereby inducing the assignee to 
refrain from taking other insurance, the insurer is estopped from setting up the 
forfeiture. See Padrnos v. Century Fire Ins. Co., 142 Ia: 199, 205, 119 N. W. 
133, 135 (1909). wit 

18 See 3 Witziston, Contracts, § 1872; 1 ibid., § 135. 
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ment with consent should have no rights which cannot be founded 
upon a clear novation. 

A different situation arises when a policy shows upon its face that it 
is not strictly personal to the one named therein, but contemplates 
indemnity to subsequent owners of the insured property.’® When- 
ever it can be thus construed, courts give the assignee a direct right.?° 
Conceivably this right may be either an original right or a right 
gained by virtue of the transfer of the policy. The courts which give 
the assignee an original right apparently regard him as a third party 
beneficiary of the original contract, one of the undetermined class 
of future owners, who is ascertained by the assignment. The prevail- 
ing doctrine in the United States is that a beneficiary can recover on 
a contract,?* even though originally undetermined.?* In spite of his 
legal right, however, a beneficiary is subject to all defenses and equities 
available against the promisee.?* 

If the policy is negotiable, the assignee may have a transferred 
right. The possibility of regarding as negotiable a policy insuring 
personalty and importing on its face an indemnity direct to the 
holder is indicated by the recent case of Graham Bros. v. St. Paul 
Fire & Marine Ins. Co.,** which held that an assignee may recover on 
certificates of marine insurance issued on a shipment of automobiles, 
in form “ payable to the order of” the assignor, although the insurer 
had paid the assignor. The only other case in point, it seems, is an 
old one holding that a policy “ payable to bearer” insuring payment 
of a note could be sued upon by the holder.”® 


19 One writer suggests that all policies admit of this interpretation although 
their terms do not embrace assignees. See Chauncey G. Parker, “ The Nature 
of a Policy of Insurance,” 1 Harv. L. Rev. 388, 392. The suggestion is hardly 
tenable in view of clauses against alienation commonly found in standard form 
fire policies. 

20 Rogers v. Traders’ Ins. Co., 6 Paige (N. Y.) 583 (1837) (insurance “on 
account of whomsoever it might concern at the time of loss”); Boynton v. 
Farmers’ Mut. Ins, Co., 43 Vt. 256 (1870) (insurance payable to “ assured and 
. .. assigns”); Duncan v. China Mut. Ins. Co., 129 N. Y. 237, 29 N. E. 76 
(1891); Marshall v. Franklin Fire Ins. Co., 176 Pa. St. 628, 35 Atl. 204 (1896). 

21 Hendrick v. Lindsay, 93 U. S. 143 (1876). 

22 Porter v. Richmond & D. R. Co., 97 N. C. 46, 2 S. E. 374 (1887); White- 
head v. Burgess, 61 N. J. L. 75, 38 Atl. 802 (1897); Smead v. Stearns, 173 Ia. 
174, 155 N. W. 307 (1015). In some analogous cases, courts allow one not a 
party to the original contract to recover on it even though he could not be called 
a beneficiary. Hickey v. Brinkley, 88 Neb. 356, 129 N. W. 553 (1911) (covenant 
not to compete with the business transferred) ; Richard v. Bent, 59 Ill. 38 (1871) 
(covenant running with the land). See Chauncey G. Parker, supra, 1 Harv. L 
REv. 388, 392. 

23 Hume v. Atkinson, 8 Kan. App. 18, 54 Pac. 15 (1898); Jenness v. Simpson, 
84 Vt. 127, 78 Atl. 886 (1911). 

24 122 Misc. 581, 204 N. Y. Supp. 551 (1924). For the facts of this case, see 
Recent Cases, infra, p. 116. 

25 Ellicott v. U. S. Ins. Co., 8 Gill & J. (Md.) 166 (1836): In this case the 
court said that the instrument was as much the representative of money as bank 
notes or promissory notes payable to bearer or indorsed in blank, and as such 
passed by delivery. 

Some writers have asserted that insurance policies may be negotiable at least 
to the extent of cutting off equities against the original promisee. See 1 PHILLIPs, 
INSURANCE, § ed., § 76; 2 Durr, INsuRANCE, § 32. See Chauncey G. Parker, supra, 
1 Harv. L. Rev. "388, 304. 
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How far should an assignee of a policy negotiable in form be pro- 
tected? If the policy were a negotiable instrument, he would take it 
free of defenses and equities.*® But it is incapable of being a nego- 
tiable instrument because its promise, being conditional, has no certain 
market value.?”7_ Moreover, there is no particular demand that an insur- 
ance policy be freely marketable as money. It would seem rather, in 
view of its relation to specific property, that a policy insuring person- 
alty is more analogous to a document of title. As against the prom- 
isor, the holder of a negotiable bill of lading, although subject to 
such defenses as non-payment of freight,?* can rely upon the contract ° 
as stated in the bill of lading and is not prejudiced by a subsequent 
agreement of the original parties.*® The assignee of a policy nego- 
tiable in form should be in a similar position. In buying goods he 
desires to be spared the trouble of insuring and to feel secure in accept- 
ing a policy taken out by the assignor. On the other hand, the as- 
signor desires to offer insurance on goods as an additional induce- 
ment to purchasers.*° There is a distinct mercantile demand behind 
the provision for insurance in a c. i. f. contract.** The insurer, in 
issuing a policy negotiable in form, seems to recognize this fact and 
to accede to the assignor’s purpose to protect future purchasers. 
Whether or not such‘a policy be called negotiable, the assignee who 
relies upon it should be able to sue on it in his own name regardless 
of any later defense accruing to the insurer against the assignor.*? 


RETAILERS’ COOPERATIVE BuyING ASSOCIATIONS AND THE FEDERAL 
TRADE CoMMISsSsION. — The contrasting reactions of an administrative 
commission and the courts have recently been illustrated in the dis- 
missal of two complaints brought in conjunction under the Clayton 
Act? and the Federal Trade Commission Act ? against manufacturers, 


26 See NEGOTIABLE INSTRUMENTS Law, §§ 24, 57. 

27 A negotiable instrument must contain an unconditional promise. See 
NEGOTIABLE INSTRUMENTS Law, § 1. 

28 See 2 WILLISTON, SALES, 2 ed., § 426. 

29 Western & A. R. Co. v. Ohio Valley Banking & Trust Co., 107 Ga. 512, 
33 S. E. 821 (1899); Prescott & N. W. R. Co. v. Davis, 126 Ark. 366, 191 S. W. 
210 (1917). 

30 See Waring v. Indemnity Fire Ins. Co., 45 N. Y. 606, 609 (1871). 

81 For a discussion of what kind of policy the seller must tender under a 
c. i. f. contract, see Harper v. Hochstim, 278 Fed. 102, 104 (2nd Circ., 1921) ; 
Diamond Alkali Export Corp. v. Bourgeois, [1921] 3 K. B. 443, 453. 

32 In Graham Bros. v. St. Paul Fire & Marine-Ins. Co., supra, note 24, the 
assignor had forwarded through a bank the bills of lading, a draft, and the in- 
surance certificates indorsed in blank. Apparently the relations between the 
assignor and the assignee were controlled by a c. i. f. contract. Under such a 
contract, the beneficial interest and risk pass to the buyer on shipment. Smith 
Co. v. Marano, 267 Pa. St. 107, 110 Atl. 94 (1920). Thereafter the assignor 
could not claim the full amount of loss, and the insurer should be held to act 
at his peril if he pays him without taking up the certificates upon which the 
assignee has relied. 

1 38 Stat. aT L. 730; 1923 U. S. Comp. Stat. Supp. 8835b. § 2 reads: “That 
it shall be unlawful for any person engaged in commerce, in the course of such 
commerce, either directly or indirectly to discriminate in price between different 
purchasers of commodities . . . where the effect of such discrimination may be 
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charging them with undue discrimination in allowing quantity dis- 
counts * to chain stores while refusing similar reductions to retailers’ co- 
operative buying associations.* At first sight this practice seems more 
than arbitrary; is it illegal? The quantities purchased were the same; 
the mode of business of the stores in each group was similar, all selling 
direct to the consumer; and the difference in organization was only 
a question of degree of centralization of control.. In view of these 
similarities, the Commission’s charge and finding,’ that such discounts 
had a tendency substantially to lessen competition, and that they were 
unfair in that they were calculated to eliminate the codperative asso- 
ciations as a channel for the distribution of respondents’ products, 
appears not wholly unreasonable. But the court, skipping lightly 
over the economic aspects of the case, brushes aside these findings as 
mere pleaders’ conclusions,’ and, basing its opinion on contemporary 
congressional debates,® it holds that the Clayton Act was aimed only 
at competition between a seller and his competitors, not between pur- 
chasers,® that no “deception, bad faith, fraud, or oppression” was 
shown which would constitute an unfair method of competition,’ that 


to substantially lessen competition or tend to create a monopoly in any line of 
commerce: Provided, that nothing herein contained shall prevent discrimination 
in price between purchasers of commodities on account of differences in the grade, 
quality, or quantity of the commodity sold, or that makes only due allowance 
for difference in the cost of selling or transportation, or discrimination in price 
in the same or different communities made in good faith to meet competition: 
And provided further, that nothing herein contained shall prevent persons en- 
gaged in selling goods, wares or merchandise in commerce from selecting their 
own customers in bona fide transactions and not in restraint of trade.” 

2 38 Srat. at L. 717; 1923 U. S. Comp. Srar. Supp. 8836e. §5 reads: “ That 
unfair methods of competition in commerce are hereby declared unlawful. The 
commission is hereby empowered and directed to prevent persons, partnerships 
or corporations, except banks, and common carriers subject to the Acts to regulate 
commerce, from using unfair methods of competition. . . .” 

8 For discussion of the basis and dangers of ordinary and functional quantity 
discounts, see HENDERSON, FEDERAL TRADE COMMISSION, 266; Davies, Trust Laws 
AND UNFAIR CoMPETITION, 315. 

4 National Biscuit Co. v. Fed. Trade Comm., 299 Fed. 733 (2nd Circ., 1924), 
certiorari denied, U. S. Sup. Ct., Oct. Term, 1924, no. 576. See note 12, infra. 
For the facts of this case, see Recent Cases, infra, p. 124. 

5 On the development and characteristics of retailers’ codperative buying 
associations, see Herman Oliphant, “Trade Regulation,” 9 Am. Bar Assn. J. 
210. See also Fed. Trade Comm. v. Mennen Co., 4 F. T. C. Dec. 258 (1922); 
Fed. Trade Comm. v. National Biscuit Co., F. T. C. Dec., Docket No. 836, par. 
14 (1923). 

: 6 Fed. Trade Comm. v. National Biscuit Co., supra, note 5, par. 23, 24, 26. 

7 See, for the precedent for the summary procedure here followed, Mennen 
v. Fed. Trade Comm., 288 Fed. 774, 777 (7th Circ., 1923). 

8 At p. 779, quoting Report of the Judiciary Committee of the House of Rep- 
resentatives, 63rd Cong., 2nd Sess. But see 51 Conc. Rec. 16273. For a discus- 
sion of the value of congressional debates as evidence of the meaning of statutes, 
see Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 356 (1922). 

® Mennen v. Fed. Trade Comm., 288 Fed. 774, 778 (7th Circ., 1923); Baran 
v. Goodyear Co., 256 Fed. 571 (S. D. N. Y., 1919). See, for contrary views of 
the scope of the prohibition, Fed. Trade Comm. v. Beechnut Packing Co., 257 
U. S. 441, 445 (1922). See also HENDERSON, op. cit., 276 and note; J. L. Mechem, 
“ Price Discrimination as Unfair Competition,” 21 Micu. L. Rev. 852, 858. 

10 See Fed. Trade Comm. v. Gratz, 253 U. S. 421, 427 (1920). This dictum, 
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there was no proof of prejudice to the public, and that therefore 
neither act was violated. 


On the precedents, the decision is perhaps warranted, but not neces- 
sitated. At common law the exact question does not seem to have 
been presented.'* In the closest analogous case, Mennen v. Federal 
Trade Commission,'* the discrimination made between wholesalers and 
codperative buyers may have been justified by the difference in their 
resale clientele, but in the National Biscuit Company case the two 
groups are indistinguishable in this respect. The Gratz case’ rested 
on the narrow ground of the insufficiency of the complaint. The cases 
upholding the trader’s “ right ” to select his own customers and impose 
his own conditions, with or without good reason,’* nevertheless uni- 
formly hold that the exercise of the “right” may be vitiated by a 
bad motive’® or a consequent tendency to lessen competition.’® 


although merely a negative definition, has been adopted by the courts as a fence 
enclosing the jurisdiction of the Commission. Fed. Trade Comm. v. Beechnut 
Packing Co., 257 U. S. 441, 453 (1920); Fed. Trade Comm. v, Raymond Bros.- 
Clark Co., 44 Sup. Ct. Rep. 162 (1924). 

11 Unfair competition at common law embraced only the passing off of one’s 
goods as those of another, and the usurpation of trade-marks and good will. 
Price discrimination apparently was not illegal. See Nims, Unrair COMPETITION 
AND TRADE-MARKS, 2 ed., §2; FEDERAL TRADE CoMMIsSION, MEMORANDUM ON 
UnFaiR CoMPETITION AT THE ComMOoN Law; Myron T. Watkins, “ The Change 
in Trust Policy,” 35 Harv. L. Rev. 815, 832; C. J. Haines, “ Efforts to Define 
Unfair Competition,” 29 Yate L. J. 1, 22. See also 20 Con. L. Rev. 328. Thus 
relief has often been refused where the injury complained of falls outside the 
narrow field of passing-off or trade-mark infringement. Westminster Laundry 
Co. v. Hesse Envelope Co., 174 Mo. App. 283, 156 S. W. 767 (1913); Armstrong 
Cork Co. v. Ringwalt Linoleum Works, 235 Fed. 458 (D. C., 1916), reversed for 
further evidence, 240 Fed. 1022 (3rd Circ., 1917), defendant’s practice enjoined 
by Fed. Trade Comm., 1 F. T. C. Dec. 43 (1919). Cf. Weener v. Brayton, 152 
Mass, 101, 25 N. E. 46 (1890). 

But it seems probable that Congress intended not to limit the scope of pro- 
hibited practices to those already condemned by the common law. See Report 
of Senate Committee on Interstate Commerce, June 13, 1914, 63rd Cong., 2nd 
Sess., no. 597, pp. 10, 13 (June 13, 1914). For various views of the meaning of 
“unfair methods of competition,” see Stevens, UnraiR CoMPETITION, 2 ed., 4, 5. 
See also 20 Micu. L. Rev. 781. On whether the legislation of 1914 was an ex- 
tension of the Sherman Act, or merely an attempt at further definition and more 
efficient prevention of practices within its terms, see HENDERSON, op. cit., 21. 

“Commissions representing the government as parens patriae are to exercise 
their common sense, as informed by their knowledge of the general idea of unfair . 
trade at common law, and stop all those trade practices that have a capacity or 
a tendency to injure competitors directly or through the deception of purchasers, 
irrespective of whether the specific practices in question have yet been denounced 
in common law cases.” — Baker, J., in Sears, R. & Co. v. Fed. Trade Comm., 
258 Fed. 307, 311 (7th Circ., 1919). But compare the language in the Gratz 
case, 253 U. S. 421, 427 (1920). 

12 288 Fed. 774 (7th Circ., 1923), certiorari denied, 262 U. S. 759 (1923). 
By the denial of certiorari, however, neither the result nor the reasoning of the 
court below was necessarily approved. In re Woods, 143 U. S. 202 (1892). 

13 Fed. Trade Comm. v. Gratz, 253 U. S. 421 (1920). 

14 United States v. Colgate, 250 U. S. 300 (1919); Fed. Trade Comm. v. 
Raymond Bros.-Clark Co., 44 Sup. Ct. Rep. 162 (1924); Great Atlantic & Pacific 
Tea Co. v. Cream of Wheat Co., 227 Fed. 46 (2nd Circ., 1915) ; Macauley Bros. 
v. Tierney, 19 R. I. 255, 33 Atl. 1 (1895). See Coorey, Torts, 3 ed., 587. Fora 
discussion of compulsory sales under the Clayton Act, see 29 Harv. L. REv. 77, 446. 

15 Schonwald v. Ragains, 32 Okla. 223, 122 Pac. 203 (1912). 

16 Fed. Trade Comm. v. Beechnut Packing Co., 257 U. S. 441 (1922); United 


4 
n 
7 
1, 


106 HARVARD LAW REVIEW 


Furthermore, the decisions enjoining retailers’ boycotts against whole- 
salers encroaching on the retail field,’’ and vice versa,'* support the 
Commission’s charge of the illegality of the defendant’s practice in 
the principal case. Since the means used were in themselves innocent, 
and since mere combining without either illegal purpose or illegal 
methods is not unlawful,!® the courts in the boycott cases, as the 
Commission in the principal case, must have grounded their opinions 
on the illegality of the purpose, i.e., to keep the existing channels of 
distribution free from invasion by new competitors. 

It would seem, therefore, that the ground was clear for a decision in 
keeping with the fundamentally economic character of the problem. 
From the point of view of the consuming public,?° are retailers’ co- 
operative buying associations fitted to stand alongside or in place 
of wholesalers and chain stores as regular channels of distribution? 
Will their competition permanently lower retail prices? With their 
system of small stocks, rapid turnover, and cash or short credit pay- 
ments, can they adequately assist the manufacturer to bear the shock 
of falling prices??* Will they perform as well as their rivals the 
necessary functions of advertising and pushing the product? Does 
such discrimination come up to the ethical code of honest and intel- 
ligent business men, or is it an “unfair method of competition ’’? 7* 
What is the manufacturer’s motive, and what weight should be given 
to it in determining the legality of the practice complained of? Thus, 
if in discriminating he honestly believes that the codperative asso- 
ciations are not properly discharging their duties as distributing 


States v. Keystone Watch Case Co., 218 Fed. 502 (E. D. Pa., 1915), appeal dis- 
missed, 257 U. S. 664 (1921). 

17 Grenada Lumber Co. v. Mississippi, 217 U. S. 433 (1910); Eastern States 
Retail Lumber Dealers’ Ass’n v. United States, 234 U. S. 600 (1914). 

18 Western Sugar Refining Co. v. Fed. Trade Comm., 275 Fed. 725 (oth Circ., 
1921); So. Hardware Jobbers’ Ass’n v. Fed. Trade Comm., 290 Fed. 773 (sth 
Circ., 1923). Contra, Park & Sons Co. v. Nat. Druggists’ Ass’n, 175 N. Y. 1, 67 
N. E. 136 (1903). Cf. Binderup v. Pathe Exchange Co., 263 U. S. 291 (1923). 
See Kates, RESTRAINT OF TRADE, 95, 98, where it is suggested that a defendant’s 
preponderant position in a trade may make a practice unlawful which would be 
lawful for a less extensive business. 

19 Macauley Bros. v. Tierney, 19 R. I. 255, 33 Atl. 1 (1895); Bohn Mfg. Co. 
v. Hollis, 54 Minn. 223, 55 N. W. 1119 (1893). 

20 Prejudice to the public is the main basis of proceedings under the Federal 
Trade Commission Act. Fed. Trade Comm. v. Gratz, supra, note 13; Fed. Trade 
Comm. v. Sinclair Refining Co., 261 U. S. 463 (1923); Fisher v. Star Co., 231 
N. Y. 414, 132 N. E. 133 (1921). See, contra, J. L. Mechem, “ Procedure and 
Practice before the Federal Trade Commission,” 21 Micu. L. Rev. 125, 139. § 5 of 
the statute provides: “. .. and if it shall appear to the commission that a pro- 
ceeding by it in respect thereof would be to the interest of the public, it shall 
issue a complaint.” See HENDERSON, Op. cit., 53, 54, urging that the commission’s 
finding of public interest under this section is not subject to judicial review. See 
also 1920 Fep. TrapE Comm. Ann. Rep. 61. The question is left open in L. B. 
Silver Co. v. Fed. Trade Comm., 289 Fed. 985, 991, 997 (6th Circ., 1923). 

Most foreign legislation seems to regard the individual trader injured, not the 
public, as the primary object of protection. See William Notz, ‘“‘ New Phases of 
Unfair Competition,” 30 Yate L. J. 384. 

21 Cf. note 5, supra. 

22 In the last analysis, the Commission’s task under the broad terms of § 5 
is to define and enforce this criterion. “The most that legislative bodies do 
or can do is to write into statute law more or less imperfectly what the great 
body of business men regard as the approved mode of practice among intelligent, 
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agencies, he should not be molested except on a very strong showing 
of prejudice to the public. If, however, as in the Mennen case,”* 
he is merely yielding to pressure exerted upon him by wholesalers 
and chain store owners, the practice might well fall under the ban. 

All these are questions with which a single commission of experts 
is peculiarly fitted to cope, both in securing an adequate comprehension 
of the facts and in the establishment of a uniform series of decisions, 
within which the tradesman may safely steer his course. The method 
employed by the courts of late ** cannot but destroy in large measure 
this usefulness of the Commission, relegating it to the position of 
a mere auxiliary investigating body, limited to the finding of primary 
physical facts.*® It is not suggested, of course, that the Commission 
should be allowed a free rein; but the opportunities for progress 
afforded by the acts would be more fully realized if the reviewing 
tribunal should confine itself to such questions as overstepping of 
authority, improper stressing, disregarding or overlooking of evi- 
dence,?” and the legal sufficiency of the evidence to support the order 
issued.** The abstention of the courts from interference with the dis- 
cretion of the Interstate Commerce Commission might well be 
emulated.”® 


high-minded business men.” N. B. Williams, “ The Federal Trade Commission 
Law,” 152 Am. Acap. ANNALS, 1, 10. The Commission has had great success 
along these lines by its institution of “ trade practice submittals,” by which the 
opinion of the trade on a practice complained of is obtained and thereafter given 
great weight in the decision of the case. See 1919-1923 FEpERAL TrapE Com- 
MISSION, TRADE PRACTICE SUBMITTALS, 21; HENDERSON, Op. cit., 78. See JoNEs, 
TRADE AssociaATIONS ACTIVITIES AND THE Law, 41 

23 Mennen v. Fed. Trade Comm., 288 Fed. 774 (7th Circ., 1923), 4 F. T. C. 
Dec. 258. See Herman Oliphant, “ Trade Regulation,” 9 Am. Bar Assn. J. 210. 

24 Fed. Trade Comm. v. Gratz, supra, note 13; > v. Fed. Trade Comm., 
supra, note 23. 

25 The Federal Trade Commission Act, § 5, provides that “The court shall 
have jurisdiction of the proceeding and of the questions determined therein, and 
shall have power to make and enter upon the pleadings, testimony and proceedings 
set forth in such transcript a decree affirming, modifying, or setting aside the 
order of the commission. The findings of the commission as to the facts, if 
supported by testimony, shall be conclusive.” Many findings of the Commission 
have been disregarded by the courts as mere conclusions of law. Mennen v. 
Fed. Trade Comm., supra, note 23; N. J. Asbestos Co. v. Fed. Trade Comm., 
264 Fed. 509 (2nd Circ., 1920) ; Standard Oil Co. of N. Y. v. Fed. Trade Comm., 
273 Fed. 478 (2nd Circ., 1921). The percentage of reversals by the courts has 
been surprisingly large. See J. L. Mechem, supra, 21 Micu. L. Rev. 125, 143; 
F. T. C. Holliday, “ Federal Trade Commission,” 8 Am. Bar Assn. J. 293; 1023 
Fep. TrapE Comm. ANN. Rep. 47. This may be due in part to prejudice arising 
from the defective content and accusatory tone of the Commission’s findings and 
record of the case, and the peculiar procedure by which the same body which 
oe the complaint also acts as judge at the hearing. See HENnpERSON, oP. cit., 


C. 3. 
26 annem Commerce Commission v. Ill, Cent. R. R. Co., 215 U. S. 452 

27 Fed. Trade Comm. v. Curtis Publishing Co., 260 U. S. 568 (1923). 

28 See Curtis Publishing Co. v. Fed. Trade Comm., 270 Fed. 881, 908, 909 
(3rd Circ., 1921), where the duties of the reviewing court are assimilated to 
those of a trial judge or an upper court on appeal —to decide whether or not 
the verdict must be set aside as not having evidence to support it. 

29 Interstate Commerce Commission v. Ill. Cent. R. R. Co., supra, note 26. 
Cf. Tex. & Pac. R. R. Co. v. Abilene Cotton Oil Co., 204 U. S. 426 (1907). See 
also Brandeis, J., dissenting, in Fed. Trade Comm. v. Gratz, 253 U. S. 421, 430 
(1920). See HENDERSON, OP. Cit., 08. 
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BANKS AND BANKING — Deposits — L1aBILiTy OF BANKER FOR REVEALING 
CONFIDENTIAL INFORMATION REGARDING DeposiTor.— The plaintiff was a 
depositor of the defendant bank. Another customer of the bank drew a 
check upon it in favor of the plaintiff who indorsed it to a third person. 
The indorsee of the check cashed it through another bank, and upon its 
return to the defendants their manager called up the other bank and dis- 
covered that the person to whom the plaintiff had indorsed the check was a 
book-maker. The defendants disclosed this information to third persons. 
The plaintiff now sues for the breach of a contractual obligation of secrecy. 
At the trial the judge put the question to the jury: “ Was the communica- 
tion with regard to the plaintiff's account made on a reasonable and proper 
occasion?” The jury answered, “ Yes,” and on this answer the court 
entered judgment for the defendant. From this judgment the plaintiff 
appeals. Held, that the trial judge erred in not stating to the jury what 
would constitute a reasonable and proper occasion. Appeal allowed. 
Tournier v. National Provincial and Union Bank of England, [1924] 1 K. B. 

61. 
; Prior to this case there is no decision in England holding that a banker 
owes his depositor a legal duty of secrecy. English authorities have for some 
time, however, inclined toward the recognition of such an obligation, al- 
though the cases which raised the question did not decide whether this duty is 
legal or merely moral. Hardy v. Veasey, L. R. 3 Ex. 107; Foster v. Bank of 
London, 3 F. & F. 214. See Pacet, THe Law or BANKING, c. 6, § 1. In this 
country there is apparently no case in point, and the few American writers 
who have undertaken to treat the question have been confined in their com- 
ments to a discussion of the English cases. See Morse, Law oF BANKS AND 
BANKING, 5 ed., § 294. This case seems to put the matter at rest in England 
by holding that such a legal obligation of secrecy will be implied from the 
contract of banker and depositor. The decision might have been happier, 
if, instead of contractual, the duty were considered as relational like the duty 
of secrecy owed his patient by a physician. See 1o Harv. L. Rev. 123. Once 
the duty is established it may be more difficult to define its limits. Clearly 
- there will not be liability for disclosures made on a “reasonable and 
proper” occasion, which will perhaps be defined by principles analogous to 
those employed in connection with the privileged occasions of the law of 
defamation. Hardy v. Veasey, supra. With regard to the information to 
which this duty extends, the refusal of the majority of the court to limit it 
to information obtained from the plaintiff’s account seems sound. Perhaps 
the solution lies in the suggestion by Bankes, L. J., in the principal case, 
that the test is whether the information is acquired by the defendant “ in 
the character of the plaintiff’s banker.” 
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BANKS AND BANKING—OFFICERS— NATURE OF LIABILITIES OF A 
Drrector. — Ponzi, a member of the board of directors of the Hanover 
Trust Co., failed to exercise ordinary prudence in concurring in the authoriza- 
tion of a certain excessive, unsafe loan. In this action by the trustee in 
bankruptcy of Ponzi, the defendant, the Commissioner of Banks liquidating 
the affairs of the Hanover Trust Co., seeks to set off a claim founded on 
this negligence as one founded “ upon a contract, express or implied,” within 
the meaning of the Bankruptcy Act. (U. S. Comp. Star., §§ 9647, 9652.) 
Held, that the defendant was entitled to set off the claim. Cunningham v. 
Commissioner of Banks, 144 N. E. 447 (Mass.). 

To secure the desired protection of all interests involved, the courts have 
imposed many distinctly fiduciary obligations upon directors, especially bank 
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directors, calling them quasi-trustees. See 3 Pomeroy, Equity JuRISPRU- 
DENCE, 4 ed., §§ 1088-1095; 2 THompson, CorporaTIONS, 2 ed., §§ 1215, 
1226, 1234, 1238, 1246. There is a mild tendency to emphasize and enlarge 
the fiduciary capacity. Cosmopolitan Trust Co. v. Mitchell, 242 Mass. 95, 
118-121, 136 N. E. 403, 408-409; General Rubber Co. v. Benedict, 215 
N. Y. 18, 109 N. E. 96. Still, some courts insist that the obligations are 
purely legal, that equity has only a concurrent jurisdiction, and that the 
Statute of Limitations and not laches may be a defense. Pollitz v. Wabash 
R. R. Co., 207 N. Y. 113, 130, 100 N. E. 721, 726; Dykman v. Keeney, 154 
N. Y. 483, 491, 48 N. E. 894, 897. See Kelly v. Dolan, 233 Fed. 635, 637, 
639 (3rd Circ.). Others recognize a distinct equity jurisdiction but, seeming 
not satisfied to base it on the nature of the obligations, offer as an excuse 
the greater convenience of machinery. Cosmopolitan Trust Co. v. Mitchell, 
supra, at 121. Nor does contract afford a satisfactory basis for the obliga- 
tions; to predicate such complex duties, so obviously regulated by the 
court’s opinion of what is desirable, upon the implied contract of the 
director to perform properly the functions of his office, savors of fiction. 
See Boyd v. Schneider, 131 Fed. 223, 226-227 (7th Circ.). Cf. Concha v. 
Murrieta, 40 Ch. D. 543, 553. But see 1 Morawetz, CORPORATIONS, 2 
ed., §§ 517, 550, 552. It is suggested that these are legal, relational obliga- 
tions attendant upon the status fixed by law between the director and 
corporation, or stockholder; or depositor as the case may be. However, 
the instant decision is eminently sound in view of the decided liberality 
with which courts generally interpret § 63 (4) of the Bankruptcy Act (U. S. 
Comp. Start., § 9647). Clarke v. Rogers, 228 U. S. 534, 543-545; Im re 
Putnam, 193 Fed. 464 (N. D. Cal.); Reynolds v. New York Trust Co., 188 
Fed. 611, 616 (1st Circ.). 


CARRIERS — UNREASONABLE LIMITATION IN A Britt oF Lapinc — Non- 
GovERNING STATUTE AS A STANDARD OF REASONABLENESS. — The defendant, 
a carrier by water, misdelivered goods that were consigned to the plaintiff. 
The bill of lading contained a provision that an action for loss of goods 
should be brought within sixty days after notice of the claim was given to 
the defendant. The plaintiff brought his action three months after he gave 
notice of his claim. A federal statute provides that carriers bound by the 
Interstate Commerce Act should allow at least two years after a disallowance 
of a claim for loss of goods, for the institution of suit. (1920 U. S. Comp. 
STAT., c. 91, § 438.) The statute did not govern since the defendant’s 
carriage was unconnected with carriage by land. Upon an agreed statement 
of facts, as set forth, judgment was given for the plaintiff. The defendant 
appealed. Held, that the limitation of sixty days was unreasonable, the 
federal statute indicating a public policy as to what constituted a reasonable 
limitation. Judgment affirmed. South & Central American Co. v. Panama 
R. R. Co., 142 N. E. 666 (N. Y.). 

A carrier’s bill of lading may limit reasonably the time within which an 
action may be brought. Express Co. v. Caldwell, 21 Wall. (U. S.) 264; 
The Turrett Crown, 275 Fed. 961 (4th Circ.); Cox v. Central Vt. R. R., 
170 Mass. 129, 49 N. E. 97. The-court’s consideration of a statute not 
governing the particular case is opposed to the orthodox common-law view 
that a statute is something exceptional which should be confined to the 
specific situation it was framed to cover. See Roscoe Pound, “ Common Law 
and Legislation,” 21 Harv. L. Rev. 383. Courts of equity in determining 
whether a party has used reasonable diligence have followed the Statute of 
Limitations. See 1 Pomeroy, Equity JurIspIcTION, 4 ed., §409. The 
Supreme Court of the United States in a recent case considered whether a 
statute, which provided for a ninety-day limitation for the filing of a claim 
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for loss of goods, determined the reasonableness of a limitation in a drover’s 
pass which allowed only thirty days to file a claim for personal injuries. 
See Gooch v. Oregon Short Line R. R., 258 U.S. 22. The reasoning of the 
New York Court of Appeals is in accord with advanced legal thought on the 
effect of legislation as an indication of public policy. Cf. Johnson v. United 
States, 163 Fed. 30, 32 (1st Circ.). See Roscoe Pound, “Common Law and 
Legislation,” 21 Harv. L. Rev. 383; “ The Theory of Judicial Decision,” 36 
Harv. L. Rev. 641. 


ConFLict or Laws — JURISDICTION OF CouRTS: PERSONAL — EFFECT IN 
ForEIGN STATE OF PoWER TO CONFESS JUDGMENT. — The defendant, a resi- 
dent of Indiana, executed and delivered in Indiana his note with a power 
of attorney to confess judgment, payable in Illinois to the plaintiff, an 
Illinois corporation. By the law of Indiana a power to confess judgment, 
incorporated in a note at the time of its execution, is void. By the law 
of Illinois the power is valid. At maturity the plaintiff brought an action 
in Illinois, and an attorney appeared for the defendant and confessed judg- 
ment. The plaintiff now sues on this judgment in Indiana. From a judg- 
ment for the plaintiff, the defendant appeals. Held, that the judgment 
obtained in Illinois is void, since that court did not have jurisdiction over 
the person of the defendant. Judgment reversed. Egley v. Bennett & Co., 
144 N. E. 533 (Ind.). 

The question of the existence of an agency in Illinois is one of fact. 
Moreover, the authorization to confess judgment did not create any rights to 
be governed by the law of Indiana. The authority depended upon the 
will of the maker, not upon the law. See BEALE, SUMMARY OF THE CON- 
FLict OF Laws, § 92. The law of Indiana, which would govern contracts 
made in that state, has thus no effect upon the validity of the Illinois 
agency. See Milliken v. Pratt, 125 Mass. 374; Baum v. Birchall, 150 Pa. 
St. 164, 24 Atl. 620. See BEALE, op. cit., § 92. Whether the act of the agent 
was effective in Illinois, to bind the maker and to render valid the judgment 
given, is a question of Illinois law. Chatenay v. Brazilian Telegraph Co., 
[1891] 1 Q. B. 79. And as Illinois calls the judgment valid, Indiana and 
every other state should give it full faith and credit. Fauntleroy v. Lum, 
210 U. S. 230. The argument that the arrangement is an evasion of Indiana 
law might have more weight if the creditor were domiciled in Indiana. 


Conspiracy — CRIMINAL LiaBiLity — SpeciFIC INTENT AS AN ELEMENT 
OF THE Crime. — The defendants, wholesale druggists, were cénvicted of a 
conspiracy to violate the National Prohibition Act (41 Stat. at L. 310; 
1923 U. S. Comp. Stat. Supp., § 101384c), by selling liquor for non-beverage 
purposes, but without the necessary permit. At the time of the alleged 
conspiracy, sales of liquor by wholesale druggists were controlled by a 
regulation of the Internal Revenue Department, as interpreted by Treasury 
Decision 3,208. The trial court ruled that the defendants interpreted this 
regulation at their peril, and that a bona fide belief, based on the advice of 
counsel, that their methods of selling were not covered by the regulation, 
constituted no defense to the charge of conspiracy. Held, that the convic- 
tion should be reversed, on the ground that a “ corrupt intent ” is necessary. 
For a discussion of the principles involved, see Notes, supra, p. 96. 


ConsTITUTIONAL Law — Process — PeNALty AppEpD TO AMOUNT OF 
JUDGMENT UPON AFFIRMANCE.— Under the Arizona Employers’ Liability 
Act, where the defendant appeals from judgment for the plaintiff, and that 
judgment is affirmed, the plaintiff may recover, in addition to the amount 
of the judgment, twelve per cent interest thereon from’ the date of the 
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filing of the suit until the judgment is paid. (1913 Arizona Crvit Cope, 
par. 3161.) Two recent cases have dealt with the constitutionality of the 
section, which applies only to persons injured in the pursuit of dangerous 
occupations. In the earlier case, suit was brought in the federal District 
Court for Arizona, and the plaintiff recovered. Upon appeal, the judgment 
having been affirmed, the plaintiff moved to have the statutory amount of 
interest added to the judgment. The defendant contested the motion on 
the ground that the statute violated the Fourteenth Amendment of the 
federal Constitution. Held, that the statute is not unconstitutional. Motion 
allowed. Twohy Brothers Company v. Kennedy, 295 Fed. 462 (oth Circ.). 

Two months later, the Supreme Court of Arizona, upon essentially the 
same facts, refused to allow a similar motion. Held, that the statute is un- 
constitutional. Arizona Eastern Ry. Co. v. Head, 224 Pac. 1057 (Ariz.). 

The imposition of a penalty to induce the prompt adjustment of certain 
classes of claims has long been recognized as a legitimate use of legislative 
power. The classification must not be arbitrary or it will violate the 
equality clause of the Fourteenth Amendment. Gulf, Colorado, & S. F. Ry. 
v. Ellis, 165 U. S. 150. If, however, the classification is made upon the 
basis of some special public interest, and affects without discrimination all 
those who may infringe that interest, it has been held that no denial of the 
equal protection of the laws results. Atchison, T. & S. F. R. R. v. 
Matthews, 174 U.S. 96; St. Louis, 1. M., & S. Ry. Co. v. Paul, 173 U. S. 
404; Fidelity Mutual Life Ass’n v. Mettler, 185 U. S. 308. See Atchison, 
T.& S. F. R. R. v. Vosburg, 238 U.S. 56. See Cottins, THe FourTeENTH 
AMENDMENT AND THE STATES, 120. In the principal case the classification 
imposes an unusual liability on employers of workmen in dangerous occupa- 
tions, in whose protection there is an obvious public interest. The fact 
that the employee has an election among several remedies, and that in the 
case of one only does the statute in question give the penalty for frivolous 
appeal, should not be sufficient to make the provision unconstitutional. See 
Arizona Employers’ Liability Cases, 250 U. S. 400, 434. The statute does, 
however, operate unequally as between the plaintiff and defendant. In 
the event of unsuccessful appeal by the latter, the statutory penalty is 
applied; whereas no provision is made for penalizing such appeals by the 
plaintiff. Atchison T. & S. F. R. R. v. Vosburg, supra. Statutes penalizing 
appeals of a frivolous nature are well known; but a provision for the treat- 
ment of all unsuccessful appeals as if they were frivolous seems objection- 
able. To allow some discretion to the appellate court in this matter would 
make the constitutionality of the statute much surer. See St. Louis, J. M., 
& S. Ry. Co. v. Wynne, 224 U. S. 354. Cf. Kansas City So. Ry. Co. v: 
Anderson, 233 U. S. 325. 


CoNSTITUTIONAL LAW— JURISDICTION OVER NON-RESIDENTS — SERVICE 
UPON STATE OFFICIAL. — A Massachusetts statute (Mass. Gen. Laws, c. 90, 
as amended by 1923 Mass. Stat., c. 431, § 2) provided that “the operation 
by a non-resident of a motor vehicle on a public way in the commonwealth, 

. . Shall be deemed equivalent to an appointment by such non-resident 
of the registrar (of motor vehicles) or his successor in office, to be his true 
and lawful attorney upon whom may be served all lawful processes in any 
action or proceeding against him, growing out of any accident or collision 
in which said non-resident may be involved while operating a motor vehicle 
on such a way, and said . . . operation shall be a signification of his agree- 
ment that any such process against him which is so served shall be of the 
same legal force and validity as if served on him personally.” Provision 
was also made for sending a copy of the process to the defendant by 
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registered mail. The plaintiff, a citizen of Massachusetts, sought to recover 
for injuries suffered by him by reason of the alleged negligence of the 
defendant, a citizen of Pennsylvania, while operating his automobile in 
Massachusetts. Service of a precept was made upon the registrar and a 
copy sent to the defendant by registered mail in full compliance with the 
statute. The defendant’s motion to dismiss, on the ground that the statute 
was an unconstitutional attempt to enlarge the jurisdiction of the court, was 
denied. The defendant appealed. Held, that the statute is constitutional 
and that the order denying the motion to dismiss be affirmed. Pawloski v. 
Hess, Massachusetts Supreme Judicial Court, Sept. 20, 1924. 

For a court to adjudicate all causes brought before it would obviously 
be unreasonable. Accordingly, limitations upon its authority so to act have 
developed. When acting within these limitations, a court is said to have 
jurisdiction, i.e., it has the legal capacity to subject persons or property 
to its judgments and decrees. It is submitted that the extent of its juris- 
diction is determined ultimately by considerations of fairness and expediency. 
Among these may be suggested (1) notice to the defendant, (2) feasibility 
of defense, (3) a practicable division of causes among the courts, and (4) a 
public interest in assuming jurisdiction. Judged by these criteria, the de- 
cision in the present case would seem wholly proper. See Kane v. New 
Jersey, 242 U. S. 160. Certain situations in which a court has jurisdiction 
to render judgment in personam have become firmly established, viz., where 
the party defendant is (1) domiciled or (2) present within the state or 
(3) has consented to the court’s jurisdiction. See Pennoyer v. Neff, 95 
U. S. 714. However, an extension of the traditional limits of personal 
jurisdiction is apparent in recent decisions. (1) Under statutes, consent 
to jurisdiction has been implied, as to foreign corporations, from the con- 
duct of business within the jurisdiction, in cases where such consent was 
patently a fiction. Conn. Mutual Life Ins. Co. v. Spratley, 172 U. S. 602. 
See Smolik v. Phila. & Reading Coal & Iron Co., 222 Fed. 148, 151 (S. D. 
N. Y.). (2) A foreign corporation has been held present within a state so 
as to confer jurisdiction although a corporation exists only in the state of 
its incorporation. St. Louis Southwestern Ry. Co. of Texas v. Alexander, 
227 U. S. 218. Jurisdiction so obtained is limited to causes of action aris- 
ing within the state. Simon v. Southern Ry. Co., 236 U. S. 115; Old 
Wayne Life Ass’n v. McDonough, 204 U.S. 8. Cf. Missouri, K. & T. Ry. 
Co. v. Reynolds, 255 U. S. 565; S.c., 224 Mass. 379, 112 N. E. 859; 
S.c., 228 Mass. 584, 113 N. E. 413. Where, therefore, a foreign corpora- 
tion does business within a state, its courts will adjudicate causes arising 
out of such business, although the corporation is not actually present 
and does not actually consent to such jurisdiction. To the reasonableness 
of such an extension, under appropriate statutes, whether in the case of 
doing business or motoring within the state, be it by foreign corporations 
or non-resident natural persons, exception cannot be taken. See Austin W. 
Scott, “ Business Jurisdiction over Nonresidents,” 32 Harv. L. Rev. 871. 
Certainly the protection thus afforded against unscrupulous or negligent 
non-residents outweighs the inconvenience suffered by some defendants. 
But in conflict with this view stands a decision of the Supreme Court de- 
claring void for want of “due process ” jurisdiction over non-resident 
natural persons doing business within a state, obtained by service upon their 
agent. Flexner v. Farson, 248 U. S. 289. It is submitted that this holding 
is out of harmony with the trend of recent decisions. 


CORPORATIONS — FuLL PAYMENT OF SHARES — PoWER OF RECEIVER TO 
CoLLEct UNPAID SusscriPTions.— This was an action in equity by the 
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receiver of an insolvent corporation to compel the holders of unpaid capital 
stock to pay the balance of their subscriptions. The action was brought 
after all the corporate debts had been paid, solely for the purpose of equali- 
zing the loss between the paid-up and the unpaid subscribers. From a judg- 
ment sustaining the defendant’s demurrer to the bill, the petitioner appeals. 
Held, that the receiver cannot maintain this action for this purpose. Judg- 
ment affirmed. Wéilcoxen v. Anderson, 197 N. W. 1009 (Ia.). 

A receiver is an indifferent third person appointed to act as agent of the 
court to hold the assets of the corporation for the benefit of those entitled 
to them. Primarily this means the creditors. See HicH, RECEIVERS, 4 ed., 
§1. He has power to sue stockholders for the balance of unpaid subscrip- 
tions to pay corporate debts. Sanger v. Upton, 91 U. S. 56; Myers v. 
Sturges, 123 App. Div. 470, 108 N. Y. Supp. 528. See SmirH, RECEIVER- 
SHIPS, 2 ed., § 236(a). The suit may be at law or in equity. Dill v. Ebey, 
27 Okla. 584, 112 Pac. 973. Contra, Smith v. Johnson, 57 Ohio St. 486, 
49 N. E. 693. And he must allege that the other assets of the corporation 
are insufficient to meet its liabilities. Kirkpatrick v. American etc. Co., 
135 Fed. 230 (D. N. J.); Rea v. Eslick, 87 Wash. 125, 151 Pac. 256. See 
Potts v. Wallace, 146 U. S. 689, 700, 701. The Iowa court was presented 
with a novel situation which it met by limiting the powers of a receiver 
strictly to action taken solely for the benefit of the creditors. The subse- 
quent remedy for the stockholders is to have the receivership discharged, 
and the corporation restored to its directors to collect the subscriptions 
and distribute the proceeds pro rata. A contrary decision would have 
reached the same result in a simpler way. The receiver may well act for 
the stockholders as well as the creditors. See SMITH, RECEIVERSHIPS, 2 ed., 
§ 231; Hicu, Recetvers, 4 ed., §314. The equity court, having already 
dealt with a great portion of the matter, could well extend its jurisdiction 
to settle the whole affair. See Pomeroy, Equity JURISDICTION, 4 ed., 
§§ 231-242. 


CorPoRATIONS — TAXATION — Constitutes “Dornc BusINEss.” 
— The Chile Exploration Company, a New Jersey corporation owning mines 
in Chile, was unable to finance operations there, because of a provision of 
the law of that republic forbidding the sale of mining property for debt. 
The plaintiff corporation was organized under the laws of Delaware to hold 
the capital stock of the Exploration Company and to pledge it to secure 
bond issues, the proceeds of which would enable the Exploration Company 
to carry on operations. The plaintiff corporation engaged in no activities 
other than receiving and distributing dividends of the Exploration Company, 
and investing surplus funds on occasion in call loans. This is an action to 
recover taxes paid by the plaintiff corporation under protest, under the 
Revenue Act of 1916, tit. 4, §§ 407-409 (39 Stat. at L., §§ 756, 789), 
which provides that the tax is not to be imposed on a corporation not 
engaged in business during the preceding tax year. Held, that the plaintiff 
was not engaged in business within the meaning of the statute. Chile 
Copper Co. v. Edwards, 294 Fed. 581 (S. D. N. Y.). 

Where one corporation leases to another the means of carrying on its 
normal operations, the former company completely surrendering all control 
of the leased business, it has been held that the lessor is not engaged in 
“business ” within the meaning of a statute like that in the principal case. 
Zonne v. Minneapolis Syndicate, 220 U. S. 187; McCoach v. Minehill Ry., 
228 U.S. 295. The lessor corporation may continue to maintain offices and 
to collect and distribute dividends. McCoach v. Minehill Ry., supra. It 
may issue bonds to finance the lessee. Public Service Ry. Co. v. Herold, 229 
Fed. 902 (3d Circ.). It may exercise its right of eminent domain for the 
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benefit of the lessee. Lewellyn v. Pittsburg, B. & L. E. R. R., 222 Fed. 
177 (3d Circ.); N. Y. Central R. R. v. Gill, 219 Fed. 184 (1st Circ.), 
Further activities will bring the lessor within the operation of the statute. 
The line seems to be drawn between complete non-interference in the 
operation of the leased business on the one hand, and any activities tending 
to control the leased company on the other. Flint v. Stone Tracy Co., 220 
U. S. 107, 170; Von Baumbach v. Sargent Land Co., 242 U. S. 50. The 
somewhat analogous cases dealing with the question whether the operations 
of foreign corporations within a state amount to “doing business” throw 
some light on the scope of the term “business,” although a somewhat 
narrower meaning is given to the word than in the taxation cases. See 
Macario v. Alaska Gastineau Mining Company, 96 Wash. 458, 165 Pac. 
73; People v. Horn Silver Mining Company, 105 N. Y. 76, 11 N. E. 155. 
See 5 THomPSON, CoRPORATIONS, 2 ed., § 6674 et seq.; 8 ibid., § 6674 et 
seq.; 3 Cook, Corporations, 8 ed., §§ 696-700; BEALE, ForeIcN Cor- 
PORATIONS, §§ 205-210. The extension of the doctrine of the lease cases to 
the case of a holding corporation, in effect a bare trustee, seems sound, for 
in the principal case taxation of the plaintiff corporation, a mere pawn- 
broking convenience for the Exploration Company, would inevitably result 
in double taxation of the business of the latter. 


CRIMINAL LAw — JuRISDICTION — NECESSITY OF A LAWFUL ARREST. — 
The prisoners were arrested without a warrant. Upon arraignment they ob- 
jected to the magistrate’s jurisdiction, on the ground that the arrest was 
illegal, but were convicted. They appealed. Held, that the magistrate had 
jurisdiction, the illegality of the arrest being immaterial. Affirmed. Rex v. 
Taci, [1924] 3 D. L. R. 321. 

The prisoner was arrested without a warrant, though a valid warrant was 
in the hands of another officer. He objected at the trial that, as he had 
been arrested illegally, the magistrate had no jurisdiction. He appealed 
from a conviction. Held, that the arrest was illegal, and that therefore 
the magistrate had no jurisdiction over the prisoner. Reversed. Rex v. 
‘Linder, [1924] 3 D. L. R. 505. 

It has been held that a lawful arrest under valid process is essential to 
the jurisdiction of a criminal court. Rex v. Suchaki, [1924] 1 D. L. R. 
971; Re Baptiste Paul, 7 D. L. R. 25; Town of Branchville v. Felder, 86 
S. C. 280, 68 S. E. 575. The lack of jurisdiction over the person is waived 
by failure to object promptly. Rex v. Pinder, [1923] 3 D. L. R. 707; 
State v. Fitzgerald, 51 Minn. 534, 53 N. W. 799. But it is settled that, 
although the original arrest be unlawful, a subsequent arrest under a valid 
process will give jurisdiction over the prisoner. Rex v. Johnston, [1924] 
3 D. L. R. 470; State v. Snodgrass, 91 W. Va. 553, 114 S. E. 136. Cf. Ker 
v. Illinois, 119 U. S. 436. And most authority is to the effect that the 
function of process is merely to bring a prisoner before the court, and that 
once he is actually in the custody of a court having jurisdiction of the crime, 
defects in the process, or its service, are immaterial. Rex v. Hughes, 4 Q. 
B. D. 614; Rex v. Flavin, 35 Can. Cr. Cas. 38; In re Johnson, 167 U. S. 
120. This seems to have been the old common-law rule. See 2 Hawk. P. C., 
5 ed., c. 27, §107. Cf. Rammage v. Kendall, 168 Ky. 26, 181 S. W. 631. 
It is argued in support of the doctrine of Rex v. Linder, supra, that it is 
necessary to prevent arbitrary arrests, the civil remedy being inadequate. 
But, it being admitted that a subsequent arrest will give jurisdiction though 
the original arrest is unlawful, this doctrine will have no beneficial effect, 
and merely necessitates useless formality, for if the prisoner’s objec- 
tion to the jurisdiction is sustained, he will be promptly rearrested under 
a valid process. See State v. Turner, 170 N. C. 701, 86 S. E. torg. 
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EQUITABLE SERVITUDES — DEFENSES — ACQUIESCENCE IN VIOLATIONS BY 
OTHERS AS A Bar.—The complainant and defendants each owned lots 
subject to the restriction that each lot should be used only for one dwelling 
house for a “ gentleman’s country residence.” The complainant seeks to 
restrain the defendants from violating this restriction, although he had 
acquiesced in violations by others as the character of the neighborhood 
changed. He had also permitted a decree by default to go against him in a 
prior suit by a neighbor to have the restriction as to the neighbor’s lot 
declared void. From an order dismissing the bill, the complainant appeals. 
Held, that the complainant is “estopped” by his acquiescence in prior 
violations of the restrictions. Order affirmed. Marston v. Lentz, 124 Atl. 
116 (N. J.). 

According to the preferable analysis, an equitable servitude gives rights 
of property rather than of contract. See 31 Harv. L. Rev. 876. When the 
purpose of the parties to the covenants can no longer be accomplished, the 
servitude is dead, and both equitable enforcement and damages for breach 
should be denied. See Roscoe Pound, “ Progress of the Law — Equity,” 33 
Harv. L. Rev. 817. See 29 Harv. L. Rev. 106. In such a situation, by 
the reasoning of the principal case, an “ estoppel” to enforce the restric- 
tions results from the acquiescence of the complainant in former violations 
by which the original purpose of the restrictions has become unattainable. 
There are cases where relief is denied because of a true equitable bar arising 
from laches or acquiescence in violations by the defendant. Roper v. 
Williams, T. & R. 18; Sayers v. Collyer, 28 Ch. D. 103; Phillips v. 
Dunseith, 269 Pa. St. 251, 112 Atl. 240. But where the violations have 
been committed by third parties, acquiescence is ordinarily not held a bar 
unless the object of the restraint has been rendered unattainable. Knight v. 
Simmonds, [1896] 2 Ch. 294; De Galan v. Barak, 223 Mich. 378, 193 
N. W. 812; O’Gallagher v. Lockhart, 263 Ill. 489, 105 N. E. 295; Bowen v. 
Smith, 76 N. J. Eq. 456, 74 Atl. 675. Cf. Jackson v. Stevenson, 156 Mass. 
496, 31 N. E. 691. That this result is reached seems to indicate that the 
true basis of denial of relief is not any equitable bar because of acquiescence, 
but the fact that the complainant no longer has any property right in the 
servitude, either because the restraint was intended by the grantor who 
created it to last only as long as the object was attainable, or because the 
complainant himself has voluntarily abandoned his right. See Fort v. Field, 
124 Atl. 314, 316 (N. J.). 


INDUCING BREACH OF CoNTRACT — JUSTIFICATION — Errect oF Motive. 
— The plaintiff was manager of a travelling theatrical company, paying 
chorus girls £1/to a week as against £2/10 a week, the minimum wage set 
by the Joint Protection Committee, representing five associations of actors 
and managers. The committee investigated the plaintiff’s business, and 
found girls in his company living in prostitution because their salaries did 
not enable them to live decently. To drive the plaintiff out of business 
unless he met its terms, the committee informed theater managers of the 
facts and persuaded them to break their contracts with the plaintiff and to 
tefuse to enter into further contracts with him. The plaintiff asked an 
injunction against interference with his existing or prospective contracts. 
Held, that the defendants were justified. Action dismissed. Brimelow v. 
Casson, [1924] 1 Ch. 302. ' 

_ It has frequently been held that a labor organisation is not justified by 
its duty to its members in inducing third persons to break their contracts 
with one against whom the organisation is enforcing its demands. Quinn v. 
Leathen, [1901] A. C. 495; South Wales Miners’ Federation v. Glamorgan 
Coal Co., [1905] A. C. 239; R an W Hat Shop, Inc. v. Sculley, 98 Conn. 
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1, 118 Atl. 55. The present decision, however, seems to be to the effect 
that this means of raising wages may be used if it can be shown that 
existing wages promote a shocking social condition. Stressing the lurid 
facts here brought to light, the court says that the defendants were justified 
by their moral duty to remedy such conditions. How bad things must be 
to create this duty cannot be predicted. Whether sporadic efforts to stamp 
out sore spots in society by such means should receive this judicial sanction, 
and whether such sanction does not put off the day when legislative action 
might deal with the matter more adequately, are questions of policy which 
the opinion does not discuss. See O. W. Holmes, “ Privilege, Malice, and 
Intent,” 8 Harv. L. Rev. 1; F. B. Sayre, “Inducing Breach of Contract,” 
36 Harv. L. Rev. 663. See 16 Harv. L. REv. 299. 


INJUNCTIONS — NATURE AND Scope oF REMEDY—RELIEF AGAINST 
FRAUDULENT SUBSTITUTION OF DEFENDANT’S PRODUCT FOR PLAINTIFF'S. — 
The complainant prepared a medicine called Coco-Quinine, colored and 
flavored with chocolate. The chocolate was not merely decorative but had 
definite value as a flavoring and suspending medium. The complainant sold 
the medicine to druggists who retailed it to patients on prescriptions. The 
defendant induced druggists to substitute his product, Quin-Coco, in filling 
prescriptions for the plaintiff’s product, Coco-Quinine, since the similarity 
in color and taste would prevent the public from detecting the fraud. From 
a decree enjoining the defendant from using chocolate in its preparation, 
the defendant appeals. Held, that the defendant may use chocolate, but 
must use clearly distinguishing labels which affirmatively state that Quin- 
Coco is not to be used in filling prescriptions for Coco-Quinine, and that the 
defendant be enjoined from directly or indirectly representing or suggesting 
to its customers the feasibility of passing off Quin-Coco for Coco-Quinine. 
William R. Warner and Co. v. Eli Lilly and Co., 44 Sup. Ct. Rep. 615. 

It appears to be settled that it is not unlawful for a tradesman to imitate, 
manufacture, and sell as his own, an article manufactured by another, not 
covered by a patent, where the likeness is confined to the goods themselves 
and there is no attempt to deceive purchasers with respect to the identity of 
the manufacturer.’ The test of the offense seems to be whether the act 
done tends to pass off the goods of one for those of another. B.V.D. Co. 
v. Kaufman and Baer Co., 272 Pa. St. 240, 116 Atl. 508. Where a part 
of the product is not essential, the courts are more ready to forbid its use 
if this will diminish the danger of fraud on the public. Wesson v. Galef, 
286 Fed. 621 (S. D. N. Y.). The chocolate, however, was useful and not 
merely deceptive. The court therefore properly refused to sustain the in- 
junction further than was necessary to relieve against the fraud on the 
public, allowing the use of chocolate but forbidding the defendant to sug- 
gest fraudulent substitutions to the retailers. See Gasaway v. Borderland 
Coal Corp., 278 Fed. 56, 63 (7th Circ.). Cf. Pinoleum Co. v. Baron, 121 
Misc. 384, 201 N. Y. Supp. 44; United States v. Ry. Employees’ Dep’t of 
ag os Federation of Labor, 283 Fed. 479, 494 (D. Ill.). See 35 Harv. 

. REv. 760. 


INSURANCE — NATURE AND INCIDENTS OF INSURANCE CONTRACTS — 
ASSIGNABILITY OF Poticy NEGOTIABLE IN ForM.— Under an open policy of 
marine insurance, certificates were issued on a shipment of automobiles. 
Each provided that the loss should be payable “to the order of A. J. B. or 
order ” upon surrender of the certificate and that the certificate “ repre- 
sents and takes the place of the policy and conveys all the rights of the 
original policy holder . . . as fully as if the property were covered by 4 
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special policy direct to the holder of this certificate.” A. J. B. consigned the 
automobiles to the plaintiff, who accepted a draft and received the bills 
of lading and the insurance certificates indorsed in blank. The automobiles 
having been washed overboard, the insurer paid the loss to A. J. B. The 
plaintiff sued on the certificates, and was given judgment. Held, that, in 
issuing the certificates, the insurer assumed an obligation direct to the 
holder thereof in good faith for value, and that payment without production 
of the certificates is no defense. Graham Bros. v. St. Paul Fire & Marine 
Ins. Co., 122 Misc. 581, 204 N. Y. Supp. 551. 
For a discussion of the principles involved, see NoTEs, supra, p. 99. 


INSURANCE — RIGHTS OF INSURER — SUBROGATION: EFFECT OF CONTRACT 
BETWEEN SHIPPER AND CARRIER GIVING THE LATTER THE BENEFIT OF 
INSURANCE ON Goops SHiIpPED.— A policy insuring goods while in transit 
provided that the insurer should be discharged from all liability in case the 
insured entered into any agreement giving the carrier the benefit of the 
insurance, and also that funds advanced to the insured pending his recovery 
from the carrier should be repayable to the extent of such recovery. The 
goods were shipped under a bill of lading providing that the carrier should 
receive the benefit of “any payments made by the insurers thereof, whether 
under the guise of advances, loans or otherwise.” The insurer had made 
such advances, as loans, to the shipper. In a libel for loss of cargo the 
carrier relies, in defense, upon the provision in the bill of lading. From a 
decree dismissing the libel, the libellant appeals. Held, that, since the 
enforcement of the provision in the bill of lading would relieve from 
liability the one responsible for the loss, the advances, made as loans, do 
not inure to the benefit of the carrier. Decree reversed. The Turret 
Crown, 297 Fed. 766 (2d Circ.). 

The history of the protracted struggle between insurer and carrier as to 
which shall bear the ultimate burden when insured goods are lost in transit, 
is treated in a recent Norte in this Review. See 37 Harv. L. Rev. gor. 
The previous cases involving the repayable loan provision were decided in 
favor of the insurer on the ground that such loans were not “ payments on 
insurance ” within the terms of the bill of lading. Luckenback v. McCahan 
Sugar Refining Co., 248 U..S. 139; Bradley v. Lehigh Valley Ry. Co., 153 
Fed. 350 (2d Circ.). The novelty of this case lies in the specific provision 
in the bill of lading that such loans shall inure to the carrier’s benefit. A 
provision in the bill of lading that the carrier shall have the benefit of “any 
insurance ” issued to the shipper, has been held not to violate the rule that 
the carrier cannot contract himself out of liability for negligence. Phoenix 
Ins. Co. v. Erie and Western Transportation Co., 117 U. S. 312; Wager v. 
Providence Ins. Co., 150 U. S. 99. It is submitted that by analogy the 
instant provision should not be void on that ground, and that, logically, the 
carrier’s ingenuity should be rewarded. However, the result seems just, 
for it places the ultimate burden upon the one responsible for the loss. 


INTERSTATE COMMERCE — BURDENS IMPOSED ON INTERSTATE COMMERCE 
BY STATES — PROVISIONS FOR SUITS AGAINST ForEIGN Carriers. — “In any 
action or proceeding against a railway company, whether domestic or foreign 
.. . Service of the summons and of all notices required to be served may 
be made by delivering a copy thereof to any ticket or freight agent of such 
company within the county in which the action or proceeding is begun. . . .” 


(1913 Minn. GEN. Stat., § 7736.) A non-resident brought an action fo 


‘personal injuries which occurred outside the state, against a foreign railway 


company, serving its agent pursuant to the statute set forth. The railway 
moved to have the service of summons set aside. Held, that the statute as 
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here applied is invalid as imposing an unreasonable burden on interstate 
commerce. Motion granted. Weinard v. Chicago, M. & St. P. Ry. Co., 
298 Fed. 977 (D. Minn.). 

“ Provided that nothing in this chapter shall prevent the issuance of 
attachment in suits against . . . corporations upon whom personal service 
cannot be obtained within the state, founded in tort.” (1920 VERNON’s 
Sayte’s Tex. Civ. Stat., Art. 247 A.) “The clerks of the district and 
county courts .. . may issue writs of garnishment . . . where an original 
attachment has been issued as provided in the foregoing chapter.” (Jbid., 
Art. 271.) A Texas railway had in its possession rolling stock of a foreign 
corporation engaged in interstate commerce, and owed claims to the cor- 
poration on traffic balances arising out of interstate commerce. The foreign 
corporation owned no trackage and had no agent in Texas. A non-resident, 
claiming to have been injured by the foreign corporation in New Mexico, 
got a writ of garnishment under the Texas statute, covering the rolling 
stock and credits. The corporation brings suit to enjoin proceedings pur- 
suant to the garnishment. From a decree dismissing the bill, the plaintiff 
appeals. Held, that the garnishment unreasonably burdens interstate com- 
— Decree reversed. Atchison, T. & S. F. Ry. Co. v. Wells, 44 Sup. Ct. 

ep. 469. 

The principal cases rest on the application of the commerce clause of the 
federal Constitution. ‘“ Congress shall have power to regulate commerce 
. . . among the several states.” Art. I, §8, cl. 3. Any state regulation of 
interstate commerce, not within the scope of its police powers, imposes an 
unreasonable burden thereon. Sioux Remedy Co. v. Cope, 235 U. S. 107; 
Davis v. Farmers’ Co-op. Co., 262. U. S. 312. Police power includes the 
orderly administration of justice. To allow suits by non-residents on extra- 
territorial causes of action against foreign corporations doing interstate busi- 
ness, or garnishment of property and claims of such a corporation under 
similar circumstances, makes the administration of justice by no means 
orderly. It is not within any other division of the police power. In the 
one case it subjects interstate carriers to suits far from the place where 
witnesses are to be found, and clogs the courts with foreign actions. In 
the other case it interferes with the easy circulation of rolling stock among 
railroads. Statutes allowing such actions, therefore, are properly held in- 
. Operative under the commerce clause. 


MANDAMUS — WHO CAN MAINTAIN TO COMPEL SEALING OF PARDON. — 
Xenophon Jones was convicted of manslaughter. Governor Walton granted 
Jones a full, valid, and unconditional pardon. The pardon was regularly 
presented to the Secretary of State, but he declined to attest it, or affix the 
seal, or record it in his office. Jones, as petitioner, prayed that an alterna- 
tive writ of mandamus issue commanding the Secretary of State to perform 
these acts. The district court denied the writ. Jones appealed. Held, that 
the appeal be dismissed on the ground that as the pardon was incomplete, 
Jones could take no interest under it, and, therefore, had not the “ special 
interest ” requisite for maintaining the writ. Jones v. Sneed, 225 Pac. 
700 (Okla.). 

A writ of mandamus issues to compel the performance of a purely min- 
isterial duty, on the petition of one having a “ special interest ” in the per- 
formance of that duty. Arkansas State Fair Ass’n v. Hodges, 120 Ark. 131, 
178 S. W. 936; Louisville Home Telephone Co. v. City of Louisville, 130 
Ky. 611, 113 S. W. 855. See HicH, ExTraorpinary LecaL REMEDIES, 3 ed., 
§§ 33, 431. The opinion assumes that the acts of sealing, attesting, and 
recording a pardon are purely ministerial. See State v. Jenkins, 20 Wash. 
78, 54 Pac. 765. The requisite “special interest” must be distinct from 
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that obtaining in the general public, but need not differ in kind. State v. 
Darwin, 81 Wash. 1, 142 Pac. 441. See Louisville Home Co. v. City of 
Louisville, supra, at 614-622, 113 S. W. at 856-859. Persons owning 
land on both sides of a highway who wish the township to keep it in 
good repair, property owners desirous of having the drainage commission 
remove drainage conditions injuring their property, riparian owners who 
want the Secretary of State to publish a bill providing for the creation of a 
levee in their district, all these have been held to have sufficient “ special 
interest” to support mandamus. Rector, etc., of St. David’s Church v. 
Sayen, 244 Pa. St. 300, 90 Atl. 638. See Latham v. Holland, 133 Ill. App. 
144; Hodges v. Keel, 108 Ark. 184, 191, 159 S. W. 21, 23. The interest of 
the expectant recipient of a pardon in its completion would seem to be an 
equally distinct and a more compelling interest than any in the cases cited. 
The writ, therefore, should have been allowed. 


NvuIsANCEes — Recovery oF DamaceEs— Wuo Bears Cost oF ABATING. 
— The plaintiff owned waste land on which a third person who claimed 
title allowed refuse to be dumped, unknown to the owner. This refuse 
took fire by spontaneous combustion, and the defendant, fearing that the 
fire would injure his adjoining property, notified the plaintiff in May, 1920, 
and requested that he extinguish it. Nothing was done till October when 
the plaintiff told the defendant to extinguish it, and advanced £500, with 
an agreement that this should not prejudice his legal rights, as the parties 
were uncertain who would have to bear the loss if the adjoining property 
were injured. The fire was extinguished, and the plaintiff now sues to 
recover the £500. Two statutes provide that no action for fire loss shall 
be maintained against one on whose estate a fire shall accidentally begin. 
(10 ANNE, c. 14, §1; 14 Geo. III, c. 78, §86.) The defendant appeals 
from a judgment for the plaintiff. Held, that the plaintiff need not bear 
the expenses of abating a nuisance created by a trespasser. Judgment 
affirmed. Job Edwards, Ltd. v. Proprietors of the Birmingham Navigations, 
[1924] 1 K. B. 341. 

The expenses reasonably incurred in abating a nuisance may generally 
be recovered from the owner of the land. Emery v. Lowell, 109 Mass. 197. 
See 3 Sepcwick, Damaces, 9 ed., § 948, par. 5. The duty of the owner to 
abate a nuisance, even if caused by a trespasser, arises when he has notice 
of its existence. Humphries v. Cousins, 2 C. P. D. 239; Waterhouse v. 
Jos. Schlitz Brewing Co., 12 S. Dak. 397, 81 N. W. 725. See Barker v. 
Herbert, [1911] 2 K. B. 633, 642. See SaLmonp, Torts, 5 ed., § 71, par. 5; 
2 Woop, Law or NUISANCES, 3 ed., 828. The instant decision, apparently 
contrary to this principle, was based largely on the authority of a previous 
English case in which the court refused to give judgment for damages 
against a landowner who failed to remove an obstruction in a stream, erected 
by a third party. Saxby v. Manchester & Sheffield Ry. Co., L. R. 4 C. P. 
198. In the Saxby case the judges were influenced by the possibility of a 
personal conflict if the defendant should abate the nuisance, and the case 
did not involve the question of whether the adjoining owner could have 
recovered the costs incurred in abating the nuisance himself. The sound- 
ness of the Saxby case has been queried by a leading text-writer. See 
SALMOND, op. cit., §71, par. 5. Cf., contra, CLERK & LINDSELL, Torts, 
7 ed., 419. Both English and American courts have held that an owner is 
liable for a failure to use due care in extinguishing a fire on his premises 
after notice thereof, however it was caused, and the accidental fire statutes 
do not relieve the owner from this liability. Musgrove v. Pandelis, [1919] 
2 K. B. 43; McCully v. Clarke, 40 Pa. St. 399. See McNally v. Colwell, 
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g1 Mich. 527, 532, 52 N. W. 70, 71. See 3 SHEARMAN & REDFIELD, NECLI- 
GENCE, 6 ed., § 665. Had the instant case been decided on the principles 
of negligence, as the dissenting opinion points out, a different result might 
have been reached. 


PoLiTICAL PARTIES — JURISDICTION OF CouRTS TO CONTROL — EFFECT OF 
Direct Primary Law. — The relator was elected a member of the Repub- 
lican County Committee at the primaries. As its chairman, he thereby 
became a member of the State Central Committee. After his election, he 
was “removed” by the Committee. He now asks a writ of mandamus 
directing the Central Committee to recognize him as a member. A statute 
(r910 Coto. Laws, § 7556) provides that the courts by mandamus shall 
require any person charged with a wrongful act or neglect of duty under 
the primary law to “correct” such wrong. The defendants demur to the 
petition. Held, that the writ of mandamus will issue. Demurrer over- 
ruled. People v, Republican Central Committee, 226 Pac. 656 (Colo.). 

For a discussion of the principles involved, see NoTEs, supra, p. 92. 


RESTRAINT OF TRADE — LEGALITY OF COOPERATIVE MARKETING AssocIA- 
TIONS UNDER STATE ANTI-TRUsT Laws.— A Wisconsin statute (1921 Wis. 
Laws, c. 490) authorized the organization of codperative associations for 
the purpose of marketing agricultural products. The plaintiff organized 
under this statute, and entered into contracts with various tobacco growers, 
binding them to sell only to it, or pay liquidated damages. The defendants 
tried to persuade some of the growers who were under contract with the 
plaintiff to violate their contracts. The plaintiff sought an injunction against 
this interference. The defendant contended that such contracts are in 
restraint of trade, and hence void; and that the statute violates the “ equal 
protection” clause of the Fourteenth Amendment. Held, that the statute 
declares the public policy of the state toward codperative marketing asso- 
ciations, and that it does not violate the Fourteenth Amendment. Northern 
Wisconsin Co-Operative Tobacco Pool v. Bekkedal, 197 N. W. 936 (Wis.). 

For a discussion of the principles involved, see NoTEs, supra, p. 87. 


TAXATION — CAPACITY OF MUNICIPAL CORPORATION TO GRANT Ex- 
EMPTIONS — RECOVERY OF CONSIDERATION FOR Vom ContraAct.—In 1855 
the X railroad conveyed a tract of land to the city of Parkersburg, W. Va., 
in consideration for which it was agreed that the railroad should be per- 
petually free from municipal taxation. The charter of the city did not 
confer any power to grant such exemptions. The Y railroad purchased the 
property of the X railroad at a foreclosure sale in 1865. No municipal 
taxes have been paid by either railroad. The Y railroad now seeks to 
enjoin the city from forcibly collecting taxes. The railroad also contends 
that if it is forced to pay taxes it is entitled to restitution of the land 
conveyed to the city. An appeal has been taken from a decree granting a 
permanent injunction. Held, that the municipality did not bargain away 
its taxing power and that it may retain the land in question. Decree 
a City of Parkersburg v. B. & O. R. R. Co., 296 Fed. 74 (4th 

irc.). 

In the absence of express legislative authority, a municipal corporation 
cannot for present consideration perpetually forego its right to levy taxes. 
Vrana v. St. Louis, 164 Mo. 146, 147, 64 S. W. 180, 181; Walker v. Rich- 
mond, 173 Ky. 26, 189 S. W. 1122; Richmond v. Va. R. & P. Co., 124 Va. 
529, 98 S. E. 691. See 2 Cootey, Taxation, 4 ed., §670. A contrary ruling 
would permit municipalities to gain current revenue by beggaring future 
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generations. Moreover, the principle of equality of taxation has led the 
weight of authority to the position that a municipal corporation is acting 
ultra vires even when it agrees to give up its taxing power for an annual 
consideration. State v. Hannibal & St. J. R. R. Co., 75 Mo. 208; Austin 
v. Austin Gas-Light Co., 69 Tex. 180, 7 S. W. 200. Contra, Grant v. 
Davenport, 36 Ia. 396. In the principal case, if the X railroad had obtained 
a valid exemption it would have been a personal privilege which could not 
have been assigned to the purchaser at the foreclosure sale. Morgan v. 
Louisiana, 93 U. S. 217; B. C. & A. R. R. Co. v. Ocean City, 89 Md. 89, 
42 Atl. 922; Comm. v. Masonic Temple Co., 87 Ky. 349, 8 S. W. 699. 
By the better view, a municipality which has received property under a 
void contract is not liable for the fair value. Salt Creek Township v. King 
Bridge Co., 51 Kan. 520, 33 Pac. 303; La France Engine Co. v. Syracuse, 
33 Misc. 516, 68 N. Y. Supp. 894. See 3 McQuitiin, Munictpat Cor- 
PORATIONS, § 1274. See 34 Harv. L. Rev. 439. However, recovery of the 
property is allowed on the basis of mistake. Louisiana v. Wood, 102 U. S. 
2904; Lee v. Board of Comm’rs, 114 Fed. 744 (6th Circ.); Bridge Co. v. 
Utica, 17 Fed. 316 (7th Circ.). See La France Engine Co. v. Syracuse, 
supra. In the principal case the X railroad enjoyed tax immunity through- 
out its existence, all claims of the city having been barred by statute. Con- 
sequently, the railroad ‘received that for which it bargained and there can 
be no recovery on the basis of mistake. 


Torts — INTERFERENCE WITH Business— Errect oF BaD Motive. — 
In order to compel certain promoters of the defendant company to carry 
out a previous contract with him, the plaintiff purchased certain land over 
which the company wanted a right of way. The company was forced to 
buy other tracts and rights of way at excessive prices and its operations 
were hindered. In an action on the contract, the company filed a cross- 
complaint for an alleged tort. The trial court found that the plaintiff’s 
acts “ were done wilfully and maliciously” and awarded damages on the 
counterclaim. The plaintiff appealed. Held, that since the plaintiff’s 
primary intent was to benefit himself, the judgment should be reversed. 
Bell v. Danzer, 121 S. E. 448 (N. C.). 

If A harms B’s business solely through spite or ill will, the tendency is 
to hold A liable although he used no means tortious in themselves. Tuttle 
v. Buck, 107 Minn. 145, 119 N. W. 946; Wesley v. Native Lumber Co., 97 
Miss. 814, 53 So. 346; Hutton v. Watters, 132 Tenn. 527, 179 S. W. 134. 
Contra, Guethler v. Altman, 26 Ind. App. 587, 60 N. E. 355; Beardsley v. 
Kilmer, 200 App. Div. 378, 193 N. Y. Supp. 285. See Bruce Wyman, 
“Competition and the Law,” 15 Harv. L. Rev. 427. But if the defendant 
acts to benefit himself and the benefit sought is “ direct,” resulting harm 
to the plaintiff is justified in the interest of competition. Passaic Print 
Works v. Ely Walker, tos Fed. 163 (8th Circ.); Mogul Steamship Co. v. 
McGregor, 23 Q. B. D. 508. Where, however, the defendant seeks a 
“remote ” or “indirect” benefit to himself, his immediate purpose being to 
injure the plaintiff, his liability depends on the methods he employs. It is 
uncertain what benefits are “direct” or “remote,” and what methods are 
permissible. Each particular case will probably be determined by the court’s 
instinct of what is fair or commercially desirable. See American Bank v. 
Federal Reserve Bank, 256 U. S. 350 (Contra, South Royalton Bank v. 
Suffolk Bank, 27 Vt. 505); Doremus v. Hennessy, 176 Ill. 608, 52 N. E. 
924; Falloon v. Schilling, 29 Kan. 292. Cf. McMaster v. Ford Motor Co., 
122 S. C. 244, 115 S. E. 244; Allen v. Flood, [1898] A.C. 1. See also Wm. 
Schofield, “ The Principle of Lumley v. Gye, and its Application,” 2 Harv. 
L. Rev. 19; Bruce Wyman, “Competition and the Law,” 15 Harv. L. 


| 
| 
| 
im 
| 
q 
‘ 


122 HARVARD LAW REVIEW 


Rev. 427; J. B. Ames, “ How far an Act may be a Tort because of the 
Wrongful Motive of the Actor,” 18 Harv. L. Rev. 411; Jeremiah Smith, 
“Crucial Issues in Labor Litigation,” 20 Harv. L. REv. 253, 345, 429. 


Torts — NEGLIGENCE — LIABILITY OF FATHER FOR ENTRUSTING Moror- 
CYCLE TO His Minor CuiLp.— The defendant bought a motorcycle for his 
son, fifteen years of age, and placed it under the son’s control. The son, 
while driving in violation of a statute forbidding any person under the age of 
sixteen years to operate a motorcycle, injured the son of the plaintiff, who 
brought this action. From an order overruling a general demurrer, the 
defendant appealed. Held, that the appeal be dismissed. Hopkins v. 
Droppers, 198 N. W. 738 (Wis.). 

The plaintiff was allowed to go to the jury on the theory that the defend- 
ant was negligent in allowing his son to drive the motorcycle. Formerly, in 
cases of this kind, the court would not impose liability unless a true agency 
was established between father and son. Lashbrook v. Patten, 1 Duv. (Ky.) 
316. Some courts allowed the plaintiff to recover on the ground that a car 
was a “ dangerous instrumentality.” Ingraham v. Stockamore, 63 Misc. 114, 
118 N. Y. Supp. 399. See 28 Harv. L. Rev. o1. Next, the “family car 
doctrine ” grew up, and certain courts adopted the idea that the child in 
driving the car was his father’s agent to give himself and the rest of the 
family recreation. Stowe v. Morris, 147 Ky. 386, 144.S. W. 52. Finally, as 
in the instant case, the courts said the father would be liable if he were 
negligent in allowing his son to operate the car. Gardiner v. Solomon, 200 
Ala. 115, 75 So. 621; Allen v. Bland, 168 S. W. 35 (Tex. Civ. App.). A great 
many people are injured every year by dependent minors who are driving 
cars they do not own. Unless the battered pedestrian is to be left without 
effective remedy, the parent, who can pay damages, and keep his child from 
doing mischief, must be held liable. The legal mechanism by which this 


result is reached is not significant; and failure to find an “agency,” or the 
presence of an.“ intervening criminal act” by the child, should be no bar to 
a deserving plaintiff. 


Trusts — ALLOCATING INDEBTEDNESS SECURED BY A DEED OF TRUST. — 
The Detroit United Ry. mortgaged its property, both city and suburban, by 
deed of trust to secure a bond issue. The city of Detroit purchased the city 
lines, and now files its bill in equity, asking that the court allocate the 
bonded indebtedness of. che United Ry. proportionally between the city and 
suburban property, i.¢., declare that the city property is liable for only a 
proportional fraction of the total bonded indebtedness. From a decree 
granting the petition, the defendant trustee appeals. Held, that under the 
circumstances, the court would reform the trust deed. City of Detroit v. 
Detroit United Ry., 197 N. W. 697 (Mich.). 

Equity has hesitated to modify the terms of trusts. However, if property 
be held in trust for infants who have insufficient resources for support or 
education, the terms of the trust have been varied to make the property 
accessible. Stephens v. Howard’s Exec’r, 32 N. J. Eq. 244; Harvey v. 
Harvey, 2 P. Wms. 21. Contra, Mills v. Michigan Trust Co., 124 Mich. 
244, 82 N. W. 1046. Provision by the settlor for the accumulation of the 
income will not prevent this result. Bennett v. Nashville Trust Co., 127 
Tenn. 126, 153 S. W. 840; Mole v. Mole, 1 Dick. 310. If land held in 
trust is being absorbed by taxes or assessments, a modification of the terms 
of the trust may be ordered. Johns v. Montgomery, 265 Ill. 21, 106 N. E. 
407; Pennington v. Metropolitan Museum, 65 N. J. Eq. 11, 55 Atl. 468. 
An exchange of stock for other shares to be issued under a reorganization 
scheme has been sanctioned. Jn re New, [1901] 2 Ch. 534. And on 
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failure to appoint to “ relatives,” the court has ordered a distribution of the 
trust fund to those who would take in case of intestacy. Salisbury v. 
Denton, 3 Kay & J. 529. It is sometimes said that by such modification, 
equity gives effect to the ultimate intention of the testator. See Curtiss v. 
Brown, 29 Ill. 201, 229. Yet the court has ordered long leases in cases 
where the settlor expressly provided for short terms. Marsh v. Reed, 184 
Ill. 263, 56 N. E. 306; Matter of the City of Philadelphia, 2 Brewst. (Pa.) 
462. See 21 Harv. L. Rev. 211. The process of modification is similar to 
the doctrine of cy prés in charitable trusts. It is only to be countenanced 
where unforeseen circumstances arise, as occurred in the principal case 
when the city took over the railway. 


UNFAIR COMPETITION — INJUNCTIVE RELIEF AGAINST INTERFERENCE WITH 
ADVERTISING RicHTs. — The plaintiff was an advertising corporation, pub- 
lishing the semi-annual directory of a local telephone company, and having 
the exclusive right to solicit and sell advertising space in the directory. 
The defendant Chase Hotel Company was furnished by the telephone com- 
pany with many copies cf the directory. The hotel company and co-de- 
fendant Dawson Manufacturing Company contracted for the manufacture 
of false backs and covers for these hotel copies, on which was to be placed 
advertising matter of the hotel company and of other enterprises whose 
advertising was to be secured by the manufacturing company. Such false 
covers would conceal the advertising space on the “backbone” of the 
directory, and would greatly diminish the value of the advertising space 
on the original covers. The plaintiff, setting forth these facts in its petition, 
prayed that the defendants be restrained from placing such covers on the 
directories and from soliciting advertisements for such covers. The court 
overruled the defendants’ demurrer, and granted a perpetual injunction 
upon their refusal to plead further. The defendants appealed. Held, that 
the threatened acts of the defendants constituted “ unfair competition.” 
a Nat. Tel. Directory Co. v. Dawson Mfg. Co., 263 S. W. 
483 0.). 

The orthodox tort of unfair competition consists in the passing off of 
the defendant’s goods as those of the plaintiff. Croft v. Day, 7 Beav. 84; 
American Waltham Watch Co. v. U. S. Watch Co., 173 Mass. 85, 53 N. E. 
141. See Coats v. Merrick Thread Co., 149 U. S, 562, 566. Cf. Shredded 
Wheat Co. v. Humphrey Cornell Co., 250 Fed. 960+(2nd Circ.). See Nims, 
Unratr CoMPETITION, 2 ed., § 4. But this tort has been expanded to 
include: (1) Intimidation of a competitor’s agents, or interruption of their 
negotiations with customers. Evenson v. Spaulding, 150 Fed. 517 (oth 
Circ.). (2) Purely “malicious” competition. Tuttle v. Buck, 107 Minn. 
145, 119 N. W. 946; Dunshee v. Standard Oil Co., 152 Ia. 618, 132 N. W. 
371. (3) The defendant’s use of the plaintiff’s trade-name or picture on 
a product which is similar to, but does not compete with, the plaintiff’s 
product. Aunt Jemima Mills Co. v. Rigney & Co., 247 Fed. 407 (2nd 
Circ.) ; Aluminum Cooking Utensil Co. v. Sargoy Bros. & Co., 276 Fed. 447 
(E. D. N. Y.). (4) Advertising of the defendant’s inferior imitation as 
the equivalent of the plaintiff’s product, or advertising calculated to confuse 
purchasers. Fonotipia Limited v. Bradley, 171 Fed. 951 (E. D. N. Y.); 
Myles Standish Mfg. Co. v. Champion Spark Plug Co., 282 Fed. 961 (8th 
Circ.). Cf. White v. Mellin, [1895] A. C. 154. The courts have also 
condemned as unfair the immediate use for profit by one news agency or 
ticket service of news collected and distributed by another agency. Jnter- 
national News Service v. Associated Press, 248 U. S. 215; Nat. Tel. News 
Co. v. Western Union Tel. Co., 119 Fed. 294 (7th Circ.). In such cases 


q 
; 
| 
| 
q 
7 
q 
a 
a 
J a 
3 
4 
j 
q 
i 
1 
im 
. 
. 


124 HARVARD LAW REVIEW 


the defendant is not so much injuring the plaintiff by deceiving the public, 
as he is by destroying the value of a specific, though intangible, property 
interest of the plaintiff. See International News Service v. Associated 
Press, supra, at 242. See also 13 Inu. L. Rev. 708. Similarly, in the prin- 
cipal case, the plaintiff’s exclusive right to solicit directory advertising may 
be regarded as giving him some property interest in the directory, whose 
value the defendant is diminishing. Such a theory would find an analogy 
in the right. given a contractor for display advertising to enjoin interference 
with his use of the premises. Thos. Cusack Co. v. Myers, 189 Ia. 190, 178 
N. W. 401; Borough Bill Posting Co. v. Levy, 144 App. Div. 784, 129 N. Y. 
Supp. 740. See 19 Harv. L. Rev. 526. The relief properly given to the plain- 
tiff in the principal case may also be based on the theory that equity, regard- 
less of a property interest, should be willing to protect contractual rights as 
against third parties with notice. Montgomery Enterprises v. Empire 
Theater Co., 204 Ala. 566, 86 So. 880. Contra, Sports etc. Agency, Ltd. v. 
“ Our Dogs” Publishing Co., Ltd., [1916] 2 K. B. 880, aff'd in [1917] 2 
K. B. 125. See Harlan F. Stone, “ Equitable Rights and Liabilities of 
Strangers to a Contract,” 18 Cot. L. REv. 291, 319 e¢ seq. 


Unrarr CoMPETITION — PricE DISCRIMINATION — CLAYTON AND FEDERAL 
Commission Acts. — The petitioners, manufacturers of more than 
half the biscuits and crackers consumed in the United States, allowed a 
certain quantity discount to chain stores purchasing more than a certain 
amount, but refused to give the same discount to retailers’ codperative 
buying associations, although the quantities purchased and the cost of 
selling and transportation were the same. Complaints were issued, and 
orders made by the Federal Trade Commission to cease such discrimination, 
as violating § 2 of the Clayton Act (38 Srat. at L. 730; 1923 U. S. Comp. 
Stat. Supp., § 8835b) and § 5 of the Federal Trade Commission Act (38 
Stat. aT L. 717; 1923 U. S. Comp. Star. Supp., § 8836e) in that it tended 
substantially to lessen competition and was an unfair method of competition. 
Petitioners sued to revise the orders. Held, that neither act was violated. 
Orders reversed. National Biscuit Co. v. Federal Trade Commission, 299 
Fed. 733 (2nd Circ.). 

For a discussion of the principles involved, see NOTES, supra, p. 103. 


Waters — NATURAL WATERCOURSES: RIPARIAN RIGHTS — COMPENSATION 
oN Eminent Domain. — The plaintiff owned the uplands on either side of 
the Hudson River at Van Schoenhoven Rapids. In 1901, the legislature 
authorized him to construct a dam across the river and “any interest of 
the state in lands under the water ...covered by said dam... is 
granted ” to the plaintiff. (1901 N. Y. Laws, c. 164.) He did not build 
the dam. From 1910 to 1913 the state, under the authority of the Barge 
Canal Act (1903 N. Y. Laws, c. 147) constructed a dam below the plaintiff’s 
proposed site, and with the water so impounded filled a canal which ran 
parallel with the river for half a mile. The plaintiff’s claim of compensation 
for the loss of the privilege of building the dam was allowed by the Court 
of Claims. The state appealed. Held, that a franchise was granted to the 
plaintiff which could not be taken without compensation, and the dam built 
by the state was not such an improvement to navigation as to defeat the 
plaintiff’s right. Judgment affirmed. Waterford Electric, L. H. & P. Co. v. 
State, 203 N. Y. Supp. 858 (App. Div.). 

The rights of a riparian owner on navigable waters are in general such as 
can not be taken without compensation. Rumsey v. R. R. Co., 133 N. Y. 
79, 30 N. E. 654. See, contra, Stevens v. R. R. Co., 34 N. J. L. 532, 549. 
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See Lewis, EMINENT Domatn, 3 ed., §§94-102. But compensation is 
denied when the owner’s loss results from improving navigation. Scranton 
v. Wheeler, 179 U. S. 141; United States v. Chandler-Dunbar Co., 229 U. S. 
53; Home for Aged Women v. Comm., 202 Mass. 422, 89 N. E. 124. The 
government is said to reserve the right to improve the waters for the benefit 
of commerce and navigation. See Sage v. Mayor, 154 N. Y. 61, 79, 47 
N. E. 1096, 1101. See 11 Harv. L. Rev. 344. The asperity of this rule 
has led to an exception; if the improvement is not concerned with the 
waterway itself, —as here, where a parallel canal was constructed, — com- 
pensation must be made. Hewitt-Lea Lumber Co. v. King County, 113 
Wash. 431, 194 Pac. 377; Fulton L. H. & P. Co. v. State, 200 N. Y. 400, 
94 N. E. 199. The courts disagree as to whether authority to build on the 
bed of navigable water is a property right, compensable if taken. In 
Pennsylvania, the right is only a revocable license, and the state may take 
it without compensation. Susquehanna Canal Co. v. Wright, 9 Watts & 
Ser. 9. Cf. Stone v. Mississippi, 101 U. S. 814. The better view is that 
the grant is a franchise for which compensation must be made, especially 
if the structure be erected. Monongahela Navigation Co. v. United States, 
148 U. S. 312; Crenshaw v. State River Co., 6 Rand. (Va.) 245. But a 
franchise may be lost through non-user. N. Y. Electric Lines v. Empire 
City Subway, 235 U. S. 179. In the principal case the court might well 
have held that the plaintiff’s failure to exercise the franchise from 1901 to 
1910 had resulted in forfeiture. 
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CASES ON THE CONFLICT oF LAws, SELECTED FROM DECISIONS OF ENGLISH 
AND AMERICAN Courts. By Ernest G. Lorenzen. American Case 
Book Series. William Reynolds Vance, General Editor. Second Edi- 
tion. St. Paul: West Publishing Company. 1924. pp. xxiii, 1096. 


A new edition of Professor Lorenzen’s Cases on the Conflict of Laws 
quite naturally challenges a comparison with the work of Professor Beale, 
especially his one volume edition, not only because theirs are the most 
widely used collections of cases in the teaching of this difficult subject in 
our law schools but because for some time Mr. Lorenzen and his colleagues 
have been expressing dissatisfaction from several points of view with Mr. 
Beale’s “ territorialist ” theory of the basis of the Conflict of Laws. The 
late Mr. Hohfeld laid the foundation of this criticism in his class-work 
and to a smaller degree in his writings: Within the last few months 
Professor Cook and: Professor Lorenzen have published criticisms of the 
territorialist theory in the YALE LAw Journat.? In fact Mr. Cook with the 
aid of the Hohfeldian logoscope claims to discover two distinct territorialist 
theories in the writings of Mr. Beale. The Yale group not only rejects 
the notion that the common law proceeds from the territorial nature of the 
jurisdiction of modern states, but refuses to adopt any other plan for 
deducing the solutions of problems in the Conflict of Laws from a theory 
of “the nature of law.” It refuses to recognize any limitations on the 


1 FUNDAMENTAL LEGAL CONCEPTIONS, 237 et seg. and passim. 

2 Walter Wheeler Cook, “ The Logical and Legal Bases of the Conflict of 
Laws,” 33. Yate L. J. 457; Ernest G. Lorenzen, “ Territoriality, Public Policy 
and the Conflict of Laws,” 33 Yare L. J. 736, 
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jurisdiction of the state that are not self-imposed and sets up as the 
standard for the solution of every question a test of convenience and a 
sense of justice. 

The difference between the Lorenzen approach and the Beale approach is 
reflected clearly, though perhaps unintentionally, in the outlines of their 
books. Thus a comparison of their tables of contents reveals two subjects 
dealt with by Beale and omitted by Lorenzen: the nature of law, and what 
might be called legislative jurisdiction as distinguished from jurisdiction 
of courts. Both would be out of place in a presentation that emphatically 
denies that solutions are, or should be or can be, derived from the nature 
of law, and that further fights shy of any super-state that can impose directly 
or indirectly any fetters upon the legislature of a “ sovereign” state. 

The effect of the difference in point of view is by no means limited to 
the outline. Take such details in execution as the insertion of numerous 
notes on the law as to particular points in other countries. They are, of 
course, too meager to enable one to decide questions of foreign law on their 
basis. Indeed, if the Conflict of Laws is purely a matter of local law 
untrammeled by limitations on the state, why, one may ask, insert notes on 
the foreign solutions of problems any more than this is done in a case 
book on Contracts or Equity or any other branch of local law? The reason, 
one suspects, is partly polemic, to demonstrate the absence of universal 
principles such as one might expect if the rules were dictated by the 
essential nature of law. The purpose is almost diametrically opposed to 
that of Professor Beale in inserting an occasional foreign case to show the 
‘universality of what he considers fundamental principles. The selection 
of passages from text-writers and cases is also influenced by this polemic 
attitude in Professor Lorenzen’s book. He is particularly fond of such 
sentiments as the following: 

“ Few things are more disputable than the limits within which the courts 
of a country have a right to exercise jurisdiction. The plain truth is— and 
this holds good of England no less than other states — that every country 
claims for its-own courts wider extra-territorial authority than it willingly 
concedes to foreign tribunals.” 4 

One suspects a little Schadenfreude over a hopeless disagreement of 
authorities, a preference for putting in contradictory cases pell-mell, rather 
than a search for “the better rule.” Without deciding which type of 
case-collection is the better for all purposes, one may pause to recognize 
that the tastes as well as the needs of various teachers may differ in this 
regard. Of course all books occasionally present mooted points in this way. 
Thus Professor Beale presents side by side the English and American views 
as to the applicability of the general patent law, before amendatory legisla- 
tion was passed, to machinery on a ship temporarily in port.’ But with 
Professor Lorenzen it is a habit. Not only is there the foreign rule, 
necessarily given with inadequate context and too frequently suggesting on 
the surface a direct clash where an explanation might spell a reconciliation,® 
but on occasion the ill-considered doctrine of an isolated court is sought 


8 Beate, CASES ON THE ConFLict or LAWS, cc. I, 2, pp. 1-129; ibid., 2 ed., 
cc. I, 2, pp. 1-301. 

* Quoted from Dicey at page 92. 

5 y BEALE, op. cit., 2 ed., 293, 296. 

6 In comparing foreign. rules with Anglo-American rules, one must con- 
stantly bear in mind that such terms as domicile and mationalité are not 
coterminous, that continental law permits of the simultaneous handling of a 
tort and a criminal prosecution for the same act in certain cases, and that in 
fact few, if any, of our legal terms are exact translations of their nearest 
foreign equivalents. 
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out to raise a doubt where there is little justification for one. Such con- 
flicts as those between the cases on pages 283 and 288, or 292 and 2094, or 
475 and 478, could, if indulged in generally, make the course in Contracts 
or Torts or Property as hopeless a “ welter of decisions” as the Conflict 
of Laws is considered by many. On the other hand, the Yale group may 
retort that. the simplicity arrived at by the selection of the “ better rule” 
is illusory and that, in the absence of a principle of choice universally 
accepted, the selection of “the better rule” is too subjective a process to 
be trusted in the upbuilding of a relatively new branch of the law. 

It may be instructive as well as amusing to point to an historical parallel 
for the controversy between the schools with reference to the Conflict of 
Laws in another country. Practically the whole of Lorenzen’s position was 
outlined and defended by Wachter, whom Lorenzen is fond of quoting, 
against the Statutists eighty-three years ago. The Statutists occupied a 
position somewhat analogous, though differing widely in detail, to what 
might be called the orthodox school in America founded by Judge Story 
and developed by Professor Beale. They built on the assumption that 
there was a common law in force throughout Europe and that statuta, or 
local peculiarities, had to be interpreted as of limited scope, just as the 
American orthodox school built on the assumption of a common law and a 
theory of appropriate limit of deviation from its standards of jurisdiction. 
For purely practical purposes the Statutists developed a classification of 
statuta as pertaining primarily to persons and, therefore, of applicability to 
a certain group of persons under their jurisdiction, or primarily pertaining 
to things and, therefore, of applicability to a certain group of things or 
transactions under their jurisdiction. Unfortunately they permitted their 
classification of “statutes personal” and “statutes real” to degenerate 
into a purely mechanical word-study. Wachter advocated interpretations 
based on the substance. So far, so good. The theory of the Statutists 
had been only vaguely incorporated in the early nineteenth-century codes. 
But in order to overcome the theoretical foundations of the Statutists, 
Wachter considered it necessary to deny that there were any shackles on 
the state, whether in the common law of Europe, or International Law, 
that would interfere with the utilitarian course he advocated. That Wachter 
had gone too far was soon recognized by Savigny and others. What may 
be regarded as a sufficiently distant appraisal of his work to give it a 
fair setting is contained in these words of a great recent authority on 
Conflict of Laws, von Bar, which mutatis mutandis might be written of 
the advocates of a purely pragmatic test in the Conflict of Laws today: 

“But Wiachter’s critique was essentially negative. It ignored the fact 
that tradition in spite of an erroneous basis had frequently decided correctly. 
His reliance on the spirit and sense of the laws was too indefinite and too 
susceptible of a varying interpretation and application to be satisfactory. 
Finally Wachter overlooked the fact that private international law had 
points. of contact with public international law and had to take it into 
consideration.” 7 

Continental experience has gone far beyond the negative position of 
Wachter. Territorialism put forward as an ideal (Zittelmann) rather than 
as an absolute binding force has been developed, and has found a response 
in legislation, in adjudications, in influential texts, and in international agree- 
ments. Professor Lorenzen may be right in his estimate of the small 
influence of international law in the selection of rules to govern the Con- 
flict of Laws. But we must not overlook certain international realities that 
are quite as potent as anything that may be called international law and 


7 In STAMMLER, et al., SYSTEMATISCHE RECHTSWISSENSCHAFT, 186. 
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that serve in fact to keep a legislature within traditional lines in its 
selection of principles. In the first place there is always the possibility 
and likelihood of retaliation. There is no international law between Massa- 
chusetts and Connecticut; yet for very practical reasons neither feels quite 
free to refuse recognition to the automobile license tags of the other. In 
this country there are, moreover, constitutional limitations that force 
legislatures to take careful cognizance of the traditional limits of jurisdic- 
tion. To exceed them is to collide with the requirement of “due process 
of law.” One may, of course, sweep this and the “ full faith and credit ” 
clause aside as involving “constitutional law” and not the Conflict of 
Laws. I have no quarrel with this watertight compartment classification, 
except that I should remind those who use it that in this country con- 
stitutional law is only a part of the law so written, enacted, and guarded 
from ill-considered change as to distinguish it from the bulk of our law, 
and that its subjects run across any subject-matter classification that is 
likely to be devised. In no other sense is it fundamental law. If what 
you drink can be made part of the “fundamental” law of the land, why 
not what you wear? But regardless of where these international and con- 
stitutional limitations on the jurisdiction of a legislature are taught, no 
study of jurisdiction is complete without them. 

If we descend from theories to facts, there are a good many reasons for 
the careful study of legislative jurisdiction. Regardless of the theory that 
legislatures are as free as the wind, they are actually the most slavishly 
imitative bodies in our political life. Were it not for the waves of legisla- 
tion that sweep over the country from time to time, the need of doing 
something about the Conflict of Laws would be much more perceptible to 
every lawyer and business man than it is today. The actual imitativeness 
and conservatism of legislatures give rise to an unwritten constitution, a 
constitution in action, that makes possible the prediction of outcomes, 
which, according to an epigram of Mr. Justice Holmes, is the function of 
the lawyer. We constantly forget that the guardianship and development 
of the Constitution is not the exclusive function of courts and that the 
legislatures always pass in the first instance, and in the majority of cases 
in the last instance, upon the compatibility with our constitutional traditions 
of any proposed legislation. However you state the reason, we can be 
reasonably certain that no legislature will vote to destroy vested rights 
acquired in ordinary ways abroad. It must not be forgotten too, that 
much of our development of principles—in fact most of it on the sub- 
ject in hand—is really accomplished by the courts and that they are 
bound by even a narrower tradition—a more rigid unwritten constitution 
— than the legislatures. 

The fact that legislatures have left the details of Conflict of Laws to the 
courts can easily be explained; the questions are of a type that arises 
unforeseen; they are difficult; to the layman they look like technical points 
of procedure. Some confusion has resulted from this abdication of the 
legislature. It is just possible that it has encouraged the appeal to a 
kind of super-law, a kind of law-of-nature that the territorialists have 
been accused of formulating. That is quite understandable: resorts to 
natural law have constantly followed the discovery of gaps in positive 
law, — and occasionally, as in the development of international law, they 
have served their purpose well. On the other hand the anti-territorialists 
have fallen into the trap of seeming to demonstrate legislative freedom 
and then arguing immediately from that for judicial freedom. Both Mr. 
Cook and Mr. Lorenzen argue for a freedom of courts in the formulation 
of a law of Conflict of Laws that would be quite unthinkable in any 
other branch of law today; and each concludes his discussion with a kind 
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of apology and assurance that this freedom will not be abused. In addi- 
tion, Mr. Lorenzen has a tantalizing way of playing hide-and-seek by sub- 
stituting the word “state” for both legislature and court. Let me take a 
single paragraph which is typical. (I am taking the liberty of inter- 
jecting parentheses and supplying italics of my own.) 

“The correct mode of approach to this subject would strip it of all 
fictions and deal with all phenomena a posteriori. Thus viewed, we find that 
each sovereign state [legislature?] can determine the rules of the Conflict 
of Laws in accordance with its own [the legislature’s?] notion of what is 
just and proper, and so far as the individual states [legislature and courts? ] 
of this country are not bound by some constitutional provision they have 
the same power. From the standpoint of Conflict of Laws all states [courts?] 
are primarily interested in the proper administration of justice. Under 
modern conditions such an administration of justice often demands that a 
state [court?] shall take into consideration the rules of other states [legis- 
latures]. Whether i¢ [court] will do so in a particular situation or not will 
depend upon the conclusion i¢ [court] reaches as to what is right and proper. 
In dealing with cases involving foreign elements the court [we have for- 
gotten all about the legislature with which we began] will take into consider- 
ation the needs of international trade and the requirements of an increasing 
intercourse between states and nations [isn’t this a legislative function? ]. 
In certain cases, where the operative facts connect the case with some foreign 
state or country, it [the court] will conclude that the promotion of the 
above ends requires the application of “foreign” law. In other cases 
in which the “foreign” law is so far opposed to the local law as to 
shock the conscience of the court, it [the court] will determine the 
case with reference to the local rule. As justice can be administered 
only in accordance with the sense of what is right existing in the com- 
munity in which the court sits, the feelings of the local community can- 
not be disregarded altogether [by the court. An appeal to the sense of 
what is right in the community with reference to Conflict of Laws, re- 
minds one of something that Professor Gray once said about the Zeitgeist 
carrying a chestnut in its pocket — or was it a lump of coal? — and believ- 
ing that butchers cannot serve on juries.]. The general problem is, therefore, 
always the same: What are the demands of justice in the particular 
situation; what is the controlling policy? [But isn’t this a legislative 
problem? ] ” 

This same idiosyncrasy is imparted to the book before us by the promi- 
nent place given to Mr. Justice Gray’s unfortunate opinion in Hilton v. 
Guyot, virtually as an introduction to the whole subject. 

It is not difficult to follow the demand for a new analysis of the phe- 
nomena of Conflict of Laws. A better way must be found to state that 
we adopt a Rechtsatz from a foreign system in answer to a specific ques- 
tion, than to say, “the law of state X governs” a case, or that rights 
created abroad are imported. A sense of reality must be preserved so 
as to avoid the development of a purely conceptional jurisprudence in 
the Conflict of Laws. But on the other hand, the limits of a state’s legis- 
lative jurisdiction must be recognized and such freedom as a legislature 
possesses be distinguished from that of a court. And the scrapping of 
such principles as have been developing can hardly be expected. 

_ The Yale teachers’ treatment of the Conflict of Laws is stimulating and 
Important. It is also fragmentary and negative. Like Wiachter’s, it may 
deeply affect the course of the constructive work of others. No doubt 
there are many whose taste or judgment or particular needs will attract 


8 33 YaLe L. J. 748. 
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them to it in preference to such constructive efforts as can be made at 
this stage of the development of the subject. In fact this is to be hoped. 
To such this book can be commended as a masterpiece in execution. No 
pains have been spared whether in the sorting and sifting of foreign laws 
or in the reading of the most recent American cases to gather materials 
for the inarticulate thesis against the Beruf unserer Zeit for the formula- 
tion of principles in the Conflict of Laws. 
NATHAN ISAACS. 


Tue AMERICAN RevoLuTIon: A Constitutional Interpretation. By Charles 
Howard MclIlwain. New York: The Macmillan Company. 1923. 


pp. xi, 198. 


The weapons it may furnish for the overthrow of time-honoured en- 
trenchments are not the least attractions of historical research. However, 
there are some historical positions which tradition has so consolidated 
that an attempt to overturn them may seem almost futile; and the American 
Revolution presents one of these. Sir George Trevelyan’s popular essay ! 
in international good-feeling is the assault conducted with the charm of 
the grand and spacious manner; Professor MclIlwain is the more prosaic, 
but more devastating sapper, who undermines the foundation and imperils 
the whole superstructure, But right understanding of the past is not the 
whole function of history. Sound judgment and action in the present 
may be prevented by historical misinformation; and, apart from its great 
historical interest, the light it sheds on the modern phase of a long 
political experiment is what gives Professor MclIlwain’s study its peculiar 
and timely value. 

In a sense he has added an extensive footnote to the erudite and fas- 
cinating account of the development of legislative sovereignty? published 
fourteen years ago, in which he traced the rise and growth of Parliament’s 
claim to supremacy. In his interpretation of the Revolution he shows 
how far an austere Austinianism was from being unchallengeable and un- 
challenged. The scope of his essay is in one sense narrower, in another 
wider, than that of the study of Professor Adams,’ which was published 
two years ago. The latter examined contemporary political views of the 
immediately pre-revolutionary dispute; Professor McIlwain marshals with 
great effect the results of his research into the strictly constitutional history 
of the foregoing century and a quarter. But their general conclusions are 
similar: American statesmen of the pre-revolutionary epoch conceived 
more truly than their British fellow-subjects the principles upon which 
alone an enduring Britannic Commonwealth could be founded. 

Professor MclIlwain definitely dates the first statement of the constitu- 
tional issue of the Revolution. He finds it in the anti-monarchical Act of 
1649, which established the Commonwealth in England, and declared that 
“the People of England, and of all the Dominions and Territories there- 
unto belonging, are and shall be, and are hereby Constituted, Made, 
Established, and Confirmed to be a Commonwealth and Free-State: And 
shall from henceforth be Governed as a Commonwealth and Free-State by 
the Supreme Authority of this Nation, The Representatives of the People 
in Parliament, and by such as they shall appoint and constitute as officers 


1 TrEVELYAN, THE AMERICAN REVOLUTION. 
2 McIiwain, THe Hicnh Court oF PARLIAMENT AND ITs SUPREMACY, 
8 ApamMs, PoLiTIcaL IDEAS OF THE AMERICAN REVOLUTION. 
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and Ministers under them for the good of the People, and that without 
any King or House of Lords.” Of this statement the Declaratory Act 
of 1766—that blunderbuss with which the Whigs fired at nothing, and 
missed it—jis but a reénactment, and the synchronously repealed Stamp 
Act the logical result. But the striking feature of Professor MclIlwain’s 
book is his extraordinarily powerful case, supported by a long catena of 
constitutional protests drawn from the poltical history of dominions whose 
inhabitants owed allegiance to the English monarch (especially Ireland), 
for holding that American statesmen were constitutionally correct in re- 
pudiating the legislative authority of the British Parliament in the internal 
affairs of the Thirteen Colonies. If the recognition of the political sound- 
ness of their view had not long since established a constitutional con- 
vention for the congeries of political societies from which they parted 
one hundred and fifty years ago, Professor MclIlwain’s research would 
have furnished a historical brief for a declaration of constitutional law 
of similar purpose and effect. There are some niches in the gallery of 
Britannic statesmanship which might appropriately be filled by statues of 
Americans. 

The Britannic Commonwealth of today is the chastened child of the 
American Revolution. It has become a scheme— it can hardly yet be 
called a system — of international government, the failure to evolve which 
raised the real problem of the Revolution. But Washington’s “monster 
of sovereignty” still raises its head, not in the form which excited the 
fears of his fellow-countrymen, but as an exacerbated nationalism which 
is a stumbling block to international codperation. The sovereignty of 
one parliament over subject dependencies has been discarded; the danger 
now lies in an exaggerated result of those fears—the fissiparous and an- 
tagonistic possibilities of parochial politics. But there is ground for hope 
that a lesson has been learned. Fuller acquaintance with the facts of 
history and the difficulties of statesmanship will avoid the result of limited 
horizons, imperfect training, inadequate experience, personal ambition, party 
exigency. While history has justified the prescience of American statesmen, 
their temperate constitutionalism and generous hopes have also a lesson 
se modern politicians. Conflicting authority is as dangerous as dominant 
tule. 

Professor McIlwain has made a most valuable contribution not only to 
the history of the American Revolution and the Britannic Commonwealth, 
but to the science of international government. The only fault of the 
book can be remedied in an inevitable later edition: the usefulness of 
even a small volume, when it is so closely packed as this one, is enhanced 


by an index. 
C. H. A. ARMSTRONG. 
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Tue History of A TRANSITION. By P. W. Thornely, M.A., LL.D. Bang- 
kok: The Siam Observer Press, Ltd. 1923. pp. v, 406. 


Dr. Thornely is a barrister of the Middle Temple, who for a number of 
years has been a judge of the Court of Appeal at Bangkok and a legal 
adviser in the Siamese Ministry of Justice. He has had, therefore, an ex- 
ceptional opportunity to acquire a detailed knowledge of Siamese law and 
an intimate acquaintance with its administration. These qualifications, 
coupled with an adequate familiarity with the Siamese language, make him 
especially competent to give us “a history of the various jurisdictions which 

ve at different times come into existence in Siam ” and “a record of the 
transition of an Eastern country’s legal system from a condition evolved by 
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that country primarily for its own nationals, to a condition acceptable both 
to its own nationals and nationals of alien races within its borders.” 

As a history of the Siamese law prior to 1855, when extra-territoriality 
was established, the work suffers from the predisposition of the author to 
think of legal development in the East as a thing apart, having nothing in 
common with legal development elsewhere. He does not consider it worth 
while to indicate, through reference to similar expedients and methods in 
the legal history of Western peoples, that Siam’s ancient law and legal 
institutions, while differing in details from those in Europe, represent a 
stage of juristic development through which non-Asiatic as well as Asiatic 
countries have passed. There is nothing particularly Eastern in the fact 
that there are many old Siamese laws indefinitely phrased. Nor is there 
anything particularly Oriental in the fact that Siamese legislation has dealt 
with particular instances and has failed to establish general principles. 
Such things are as characteristic of English law when it was in the same 
stage of development, as they are of Siamese. It is unfortunate that Dr. 
Thornely did not use that knowledge of his own and other systems of law 
which he undoubtedly possesses, for the purpose of enabling him to get 
for himself and to give to his readers a clearer and more accurate picture 
of the true position of Siamese law in the course of its historical develop- 
ment. Instead, he talks nonsense about the Asiatic mind. 

The transition of which Dr. Thornely speaks in his title and preface, from 
the old law to the new, was caused by the renewed and aggressive advance 
of Western powers into the peninsula of Indo-China during the first three- 
quarters or more of the nineteenth century. About the middle of that 
century, Siam found herself faced with an insistent demand from the West 
for better trade conditions. As the king had a monopoly of all foreign 
trading, it was next to impossible for the foreigner to do business in Siam. 
The monopolies had to be destroyed, duties fixed, and some sort of a 
reasonable modus vivendi established for the legal protection of the foreign 
trader. The French were in the neighboring countries to the east of Siam, 
the British in the north, west, and south, and it seemed that Siam inevitably 
would be the next to go. Instead, however, of resisting, she bowed; and 
extra-territoriality and a three per cent tariff were the price paid for 
independence. 

If one takes into consideration the circumstances of time and place, 
something could be said for extra-territoriality. Siamese laws and judicial 
institutions, while advanced beyond the primitive, were, nevertheless, 
centuries behind the legal development of Europe. The king was the sole 
source of justice, in theory and largely in fact; but through legislation of a 
durable character and the establishment of courts, or, perhaps more accu- 
rately, administrative tribunals in the ministries of state, which were super- 
vised by a council of twelve, originally made up of Indian Brahmin jurists, 
experts in the law of Manu, a legal order was slowly developing. Then 
suddenly came the West with its demands for the establishment of trade 
by means of low tariffs and extra-territoriality. 

Extra-territoriality seems never to have been accepted by the Siamese as 
a permanent solution and they have always looked forward to its modifica- 
tion and ultimate extinction. Without an army or a navy capable of com- 
peting with the forces of the West, there was nothing for the Siamese to do 
except to try to convince the foreigner that they could develop a law and 
legal institutions, establish a judicial administration, organize a govern- 
ment, and do the other things necessary to satisfy a reasonable Western 
mind that life, liberty, and the pursuit of property were as adequately pro- 
tected in Siam as in Europe. Some of this ambitious program remains to 
be accomplished, but a very great deal has already been done. So far as 
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the administration of justice is concerned, a ministry was established in 
1892; courts from police courts up to a supreme court have been function- 
ing for many years; a penal code was promulgated in 1908, and the first 
part of a civil and commercial code in 1923, to be followed shortly, it is 
hoped, by the other parts. There has been much legislation of a modern 
type, and the commercial law of the kingdom, by royal decree, pending the 
preparation and completion of the code, is that. of England. Foreign 
advisers and judges sit in the courts, and Siamese judges, some of whom 
have been educated in Europe and America, are rendering acceptable service. 
The great problem, as Dr. Thornely clearly sees, is to build up a more 
adequate bench and bar. 

Of the Siamese success, it is sufficient merely to mention that Great 
Britain in 1909, Denmark in 1913, and the United States in 1920, have 
abandoned extra-territoriality, substituting for it a system of guarantees, 
in one instance limited as to duration. 

Dr. Thornely gives a very comprehensive account — indeed, nowhere else 
is it described so completely — of that almost inextricable medley of extra- 
territoriality and special guarantees forming the jurisdictional system for 
foreigners in Siam. One does not have to agree with all of Dr. Thornely’s 
conclusions as to the interpretation of particular treaty clauses, or be 
willing to follow him blindly through the mazes of the treaties, to reach 
the conclusion that he has produced a useful and interesting book. Not- 
withstanding a tantalizing reluctance to cite sources, and the absence of a 
much needed bibliography of Siamese law, both of which inadequacies can 
be corrected in the next edition, Dr. Thornely’s book should interest not 
only students of legal history, but those also who may desire to study a 
phase of that great and still undecided contest between the West and the 
East which began in the early sixteenth century when Portuguese navigators 
first crossed the Indian Ocean. 

E. R. JAMEs. 


A TREATISE ON THE LAW OF VENDOR AND PURCHASER OF REAL ESTATE AND 
CHATTELS REAL. Intended for the use of conveyancers of either branch 
of the profession. By T. Cyprian Williams. Third Edition, by the 
author, assisted by John M. Lightwood. London: Sweet & Maxwell, 
Ltd. 1922, 1923. Vol. I, pp. xlviii, 738; Vol. II, pp. xlvi, 739-1520. 


The second edition of this valuable treatise appeared in 1911, and the 
new edition includes all the English decisions since. Many new topics have 
been added, which are set forth in detail in the prefaces to the two volumes. 
Although the work includes only English and Irish cases, it is of much 
value to the American practitioner and law teacher. Conveyancing in 
England is more highly specialized than in this country, and consequently 
the rules which govern it have been more thoroughly worked out than among 
American lawyers. This fact renders Mr. Williams’ clear statements of the 
rights and obligations of the parties to an executory contract of sale 
useful to Americans, not merely as an aid to a better understanding of 
the English cases, but also for the light which he throws upon many prob- 
lems which have not yet come before our courts, or which have been 
inadequately discussed in our judicial opinions. 

The book is especially helpful to teachers of equity in connection with 
the specific performance of contracts. For instance, the long note (154- 
157) on Halkett v. Dudley* does much to clear up the difficulties raised 
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by Bellamy v. Debenham.2 Mr. Williams considers that the possession of 
a good title by the vendor well before the date for conveyance of the legal 
title is necessary so that the purchaser can safely accept the title. Conse- 
quently, the vendor’s want of title not only furnishes a defence to the pur- 
chaser’s obligation to give specific performance in equity, but also discharges 
the purchaser from any liability for damages at law. A similar view has been 
taken by Mr. Williston,® although he makes the vendor’s title a legal con- 
dition of the buyer’s obligation upon a somewhat different ground, namely, 
the reasonable belief of the buyer that a seller with a defective title will 
not be able to give a satisfactory conveyance when the time for completion 
of the contract arrives. Mr. Williams thinks that the seller’s want of 
title is an anticipatory breach of contract as well as a violation of a con- 
dition of the buyer’s obligation. Although a recent English decision by 
a single judge * has refused to accept Mr. Williams’ view that the purchaser’s 
right to repudiate the contract for defect of title is not merely equitable, 
it is to be hoped that his position will eventually win acceptance from 
the Court of Appeal. 

In his discussion of restrictive covenants, he considers (469n.) that: 
Ives v. Brown® is open to question. This case held that, although the 
benefit of the particular covenant was not annexed to any land, it was 
nevertheless specifically enforceable by the executor of the covenantee 
jointly with the devisees of land belonging to the covenantee. Mr. Williams 
has difficulty in seeing how a merely personal covenant can be assignable 
to and enforced specifically by an executor, or how his right can be en- 
larged by the joinder of devisees who, in themselves, were held to have 
no rights at all. He thinks the case inconsistent with London County 
Council v. Allen,® which refused to enforce a restriction against the as- 
signee of the covenantor, on the ground that the covenant was merely 
personal and did not create a right against the covenantor’s land, inasmuch 
as the covenantee, the London County Council, was said not to own any 
land which could serve as the dominant tenement of an equitable servitude. 
London County Council v. Allen seems wrong in this respect, because the 
necessary dominant tenement might well have been found in the Council’s 
easement in the existing streets, or else in its business of running a munici- 
pality, which seems as fully capable of supporting an equitable servitude 
as the business of running a brewery, which was made the dominant 
tenement in Abergarw Brewery Co. v. Holmes.” It is regrettable that Mr. 
Williams did not have the benefit of the criticism of London County Council 
v. Allen ® in this Review.® It is also possible that that case was wrongly 
decided even if there was no dominant tenement. Is it not conceivable that 
land may be bound by an equitable servitude in gross analogous to ease- 
ments in gross? ?° The upshot of this discussion is that its inconsistency 


2 [1891] 1 Ch. 412; 1 Ames, Cases on Equity, 325. 
8 2 Contracts, §§ 878, 879. 

4 Procter v. Pugh, [1921] 2 Ch. 256, Sargant, J. 

5 Hou 2 Ch. 314, 323. 


6 [1914| 3 K. B. 642. 

1900} 1 Ch. 188; 1 Ames, Cases on Equity, 149. 

8 Note 6, supra. ‘ 

® See 28 Harv. L. Rev. 201. See also a criticism from a different point of 
‘view: Harlan F. Stone, “The Nature of the Rights of the Cestui que Trust,” 
17 Cor. L. Rev. 467, 491, Sor. 

10 See “ Assignability of Easements in Gross,” 32 Yate L. J. 813. In 
Willoughby v. Lawrence, 116 Ill. 11, 19, 4 N. E. 356 (1886), a contract to 
give the right of posting advertisements in a trotting park was said to create 
a servitude in gross. An example of a purely personal restriction is furnished 
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with London County Council v. Allen™ does not furnish a very satisfactory 
reason for objection to Jves v. Brown? Nevertheless, Jves v. Brown is 
open to serious criticism. It would seem desirable that a restrictive covenant 
should either be merely personal or else create a right im rem in accordance 
with In re Nisbet & Potts’ Contract.* Ives v. Brown,* like Renals v. 
Cowlishaw, attempts to introduce a third category intermediate between 
the other two, namely a covenant which does not bind land and yet is 
assignable. Déan Ames’ criticism *® of such attempts has apparently not 
come to Mr. Williams’ attention. 

The author recognizes that the Law of Property Act, 1922, 17 will make 
important alterations in the law of Vendor and Purchaser, but prefers to 
postpone his discussion of that statute to a supplementary volume. This 
will be awaited with much interest. It will be particularly appropriate for 
Mr. Cyprian Williams to comment on this statute, inasmuch as it shows 
to some extent the influence of his father, Mr. Joshua Williams. 


Z. C., Je. 


THE DeEporTATIONS DELIRIUM OF NINETEEN Twenty. A Personal Narra- 
tive of an Historic Official Experience. By Louis F. Post, Assistant 
Secretary of Labor. Chicago: Charles H. Kerr & Company. 1923. 
pp. xiv, 338. 


This book, as the sub-title indicates, is not so much a comprehensive study 
of the deportations phenomenon of 1920, alone or in connection with the 
similar phenomenon of the persecution of German-Americans, as an account 
of Mr. Post’s connection with the cases that came before him, and his 
handling of himself in the attempt to impeach him because of his con- 
scientious discharge of the duties of his office. The book accordingly makes 
no substantial contribution to the literature on the subject or to the educa- 
tion of American opinion; for it is not a philosopher’s attack upon stupidity 
and intolerance in such matters, nor an objective presentation of the whole 
deportations movement. 

The statute under which the authorities acted and tried to foment a 
general hysteria, was that of October 16, 1918.1 Briefly, it provided for the 
exclusion, or deportation, of an alien belonging to any one of five classes: 


a. Anarchists. 


b. Advocates or teachers of opposition to all organized government, or 
members of any organization having such a tenet. 


by Clapp v. Wilder, 176 Mass. 332, 57 N. E. 692 (1900). For a discussion 
of cases in which there is no servient tenement, see Roscoe Pound, “ The Prog- 
ress of the Law, 1918-1919, Equity,” 33 Harv. L. Rev. 813, 821. 

11 Note 6, supra. 

12 Note 5, supra. 

18 [rg0s] 1 Ch. 391, [1906] 1 Ch. 386. Mr. Williams considers this case 
wrong (468 n.); 51 Sor. J. 141, 155. For a defence of the case, see Huston, 
THe ENFORCEMENT OF EQUITABLE DECREES, 108-114. 

14 Note supra. 

= 9 Ch. D. 125 (1878); 1 Ames, Cases on Equity, 159. 

6 J. B. Ames, “Specific Performance for and against Strangers to the 
39 Harv. L. Rev. 174, 179; Ames, Lecrures on Lecat History, 387. 

17 72 and 13 Gro. V. c. 16. See Manley O. Hudson, “Current Land Law 
Reform in England,” 34 Harv. L. Rev. 341; Joseph Warren, “Law of Property 
Act 1922,” 21 Micu. L. Rev. 245. 
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c. Advocates, teachers, or members of any organization believing in or 
advocating or teaching 
(1) the overthrow by force or violence of our Government or 
of all forms of law, or | 
(2) the assaulting or killing of Government officials, or 
(3) unlawful injury or destruction to property, or 
(4) sabotage. 
d. Aliens writing or publishing or distributing written or — matter 
advocating any of the principles contained in “b” and “c” above. 
e. “Members of or affiliated with any organization, senocihian. society 
or group that writes, circulates, etc. any written or printed matter 
of the character described in subdivision ‘ d.’” 


Most of the persons “taken up” were ignorant or illiterate aliens who, 
for some vaguely conceived esprit de corps or the hope of getting a job, 
had joined an association or group whose leaders possessed or were putting 
out or distributing material described in subdivision “d.” Some of the 
material was really inflammatory; some of it was thought to be so by the 
Attorney General’s office or by Mr. Burns’ organization or by local witch- 
finders. A few of the persons arrested were “philosophical anarchists.” 
One of this latter class was a follower of Tolstoi and a member of a society 
composed “of Russians committed to the theory of non-resistance ”; Jane 
Addams had known him personally many years. “ This man, with twenty- 
three other prisoners, was thrust into a cell built for eight men; there was 
no room to sit, even upon the floor; they could only stand closely together, 
take turns in lying on the benches and in standing by the door where they 
might exercise by stretching their hands to the top bars. Because they were 
federal prisoners the police refused to feed them, but by the second day 
coffee and sandwiches were brought to them by federal officials. But the 
half-starved Tolstoyan even then would not eat meat nor drink coffee, but 
waited patiently until his wife found him and could feed him cereals and 
milk.” 

Altogether about ten thousand persons were arrested, of whom eventually 
five hundred and fifty-six were ordered deported as members of proscribed 
organizations. A smaller number was in fact deported. Of nearly one 
thousand arrested in Detroit who were confined for a week in the corridor 
of the upper floor of the Federal Building without beds, and compelled like 
swine to live in filth, only one hundred and twenty-eight were ordered de- 
ported, and of the one hundred and twenty-eight all but eight were paroled 
upon the recommendation of a committee composed of some of the best 
and most conservative lawyers in Detroit. 

The deportations delirium originated in the office of Attorney General 
Palmer; in the obscurity which surrounds motive it is impossible to say 
how far Mr. Palmer was affected by a desire to increase his political fortunes, 
or a general attitude of illiberalism in such matters, or a special appre- 
hension because of the bomb explosion which wrecked his Washington 
house. In any case he and his subordinates “in weighing the offence added 
the weight of the fear or of the bad temper which it inspired in the timid 
public,” for proceedings were taken not only against such persons as the 
Tolstoyan referred to, but also against persons possessing anarchistic litera- 
ture in quantity insufficient for distribution, as well as against persons who 
did no more than attend meetings and listen to seditious speakers. As most 
reading men own books which Mr. Palmer would regard as seditious, and as 
listening to sensational speakers has generally been regarded as inoffensive 
and sometimes stimulating to genuine reflection, many of us are subject 
to arrest on the same grounds as the unfortunates, mostly Slavs, who clogged 
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the jails at the points selected for strategic attack by the Department of 
Justice in 1920. 

It is fortunate that so courageous and determined a public official as 
Mr. Post was able in most of the cases to prevent the ultimate disgrace of 
the deportation of unoffending persons; but the accidental presence of one 
man in Washington officialdom to apply constitutional guarantees, and the 
lack of any protest by our Bar Associations against such an extensive and 
almost successful an assault upon our bills of rights, gives us again to consider 
how secure are the foundations of individual liberty in a democracy subject 
to excitement and guided by politicians who know exactly what they want. 

The writer is not aware that any study has been made of the sincere 
attachment of the American people to the idea of “ liberty ” in their political 
and social affairs— where it counts so much more than in the field of con- 
stitutional law — and the behavior of the American people in this regard in 
contrast to that of other peoples. The promulgation of a general political 
theory is usually no more than the formulation of an ad hoc position taken 
in political controversy. As to property, for example, Daniel Webster said 
that “our own immortal Revolution was undertaken, not to shake or plun- 
der property, but to protect it; ” yet there were some forty thousand or 
more Tory emigrants to Canada who doubtless held a contrary view as to 
the steadfastness with which American revolutionaries adhered in applica- 
tion to the Websterian theory. Similarly, “liberty” meant to the men of 
76, as probably to most men today, freedom from particular restraints re- 
sented by the mass of citizens normal to that period and region. A larger 
conception of the term has no meaning to the majority. 

A comparison of the behavior of the Attorney General’s satellites with 
the arbitrary practices of Bolshevism recalls the story of the Dukhobor who, 
forgetting the geographical variability of morals, tried to go naked in the 
streets of London. A policeman set out gravely to capture him, but found 
himself distanced because of his heavy clothing. Therefore he divested 
himself, as he ran, of garment after garment, until he was naked; and, so 
lightened, he caught his prey. But then it was impossible to tell which 
was the Dukhobor and which was the policeman. 

Cartes P. How .anp. 


A Cope or THE Law or AcTIONABLE DEFAMATION. Second Edition. By 
George Spencer Bower. London: Butterworth & Co. 1923. pp. lii, 469. 


Fifteen years have elapsed since the first edition of Mr. Bower’s notable 
book appeared. In the second edition, the author tells us, have been cited 
the new decisions, approximately two hundred and fifty in number, which 
have been handed down in the interim. This is the thing which, to an 
American student of the law, makes the task of the English author seem a 
Jegal writer’s Paradise. One wonders what fraction two hundred and fifty 
constitutes of the number of decisions on the law of defamation which 
American courts have rendered during the same period. Without pretending 
to have made actual count, the writer has the distinct impression, based on 
following the cases in the advance sheets from week to week, that consider- 
ably more than two hundred and fifty defamation cases are decided each year 
by our courts of last resort. 

One obvious advantage gained by the English writer is the lessening of the 
physical labor involved in reading the material on which a book is based. 
The great advantage is that one can know one has the law as the courts have 
declared it, whatever may be the merits or demerits of the rules announced 
by the decisions. The disadvantage is that the writer sometimes exhibits 
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a devotion, not infrequently an almost slavish devotion, to both rules and 
dicta found in the decisions, regardless of their foundations in reason or ex- 
pediency. Even so distinguished an author as Professor Dicey exhibited 
this failing at times in his excellent text on the Conflict of Laws. 

Mr. Bower, however, seemingly gained the advantage without finding it 
necessary to worship blindly either a court or its doctrine. In the text of 
the “ code ” he states, in statutory form, the rules of the law of defamation 
as declared in the decisions. In the voluminous footnotes, which form the 
annotations to the code sections, there is a collection of citations, and in 
addition a running comment upon the rules as stated. It is a valuable com- 
ment, too. If the author believes the rule “ wholly illogical and anom- 
alous,” he says so. Legal doctrines are analyzed, the bubbles of legal 
fictions are punctured, and cant phrases are interpreted for their true 
meaning. 

Still more interesting are the Appendices, twenty-one in number, which 
form the last half of the book. Their function may be explained in Mr. 
Bower’s own words: “ The code only pretends to state the existing English 
civil law of defamation. Consequently, the commentary which is con- 
tained in footnotes refers to and discusses only the authorities for that 
law.” In the Appendices, therefore, are found the historical matter, the 
“ theoretical matter,” criticisms of doctrines which are not yet overruled but 
which ought to be, comments on the policy of legal rules, and other equally 
interesting topics. Mr. Bower is a learned man, as well as a clear-think- 
ing lawyer. His discussion abounds with apt and interesting references to 
literature and to literary and judicial history. It is well written. Mr. Bower 
has so good an English style that we could well get along with less Latin. 
The Appendices especially are attractive reading, aside from the technical 
knowledge they furnish upon the law of defamation,—a rare thing in a 
law treatise. 

No American cases are cited. But the book contains a wealth of his- 
torical material, a discussion of doctrines, and a criticism and an estimate of 
legal rules, that make it valuable on either side of the Atlantic. A re- 
markably good index affords facility in finding the treatment of any par- 
ticular problem. 

Judge Jeremiah Smith reviewed the first edition of Mr. Bower’s work in 
this Review. A short excerpt from his critique will serve as a sum- 
mary here. “Infinite labor has been expended by the author in framing 
the articles in his code. So far as we can judge, no important point is 
omitted; and there is seldom any ground of objection to the substance of 
the statements. . . . As to the style and clearness of the essays (or Appen- 
dices) as well as to the notes to the Code, every one must entertain a 
favorable opinion. The author ... is a scholar as well as a lawyer.” 

HERBERT F, GoopricuH. 


Cuter Justice Bererorp. By William Craddock Bolland, 
LL.D. With an Introduction by Sir Henry Duke. Cambridge, Eng- 
land: The University Press. New York: The Macmillan Co. 1924. 
pp. viii, 36. 


The lapse of six hundred years has failed to suppress the sturdy person- 
ality of Bereford, C. J., and even at the present time no reader of the 
Year Books of Edward II can remain indifferent to his originality, his humor, 
and his force of character. This lecture is an enthusiastic and sympathetic 
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account of the man and his work, written in a popular style, though based 
on a wide and deep knowledge of the Year Books. The result of Dr. 
Bolland’s essay is to confirm our sense of Bereford’s importance in legal 
history, and to tempt us to the belief that he deserves a really thorough 
monograph which should examine not only his legal opinions —and much 
valuable information on the subject is available — but also his relations with 
the political factions of the time, and his place in the great struggle which 
occupies the reign of Edward II. 

Several circumstances contribute to make him the most remarkable man 
on the bench during the early fourteenth century. In the first place he must 
have been a master of the courtier’s art, for although he was first dis- 
tinguished in the service of Edward I, yet the new reign finds him the 
intimate friend of the notorious Piers Gaveston. Indeed, he remained so 
constant to the unlucky favorite and stood by him so staunchly, that the 
baronial opposition demanded his banishment as having given the King 
evil counsel. At this critical moment his fortunes took a sudden and 
mysterious turn: instead of being banished he was shortly afterwards pro- 
moted to be Chief Justice of the Common Pleas, and soon received formal 
expressions of the opposition’s confidence. By what feat of diplomacy this 
happy result was accomplished we are not told, but it is clear that the 
adroit C. J. enjoyed the fruits of his dexterity for the rest of his life. The 
studies of Professor Tout and Mr. J. Conway Davies have unravelled the 
main threads of the very tangled politics of this period, but all the same 
there is probably more yet to be said about Bereford’s part in these events. 
Then as a lawyer he stands out clearly among his fellows, and Dr. Bolland 
gives some interesting examples of his characteristic methods of attacking 
some of the most fundamental problems of the day—and they often lie 
deep at the roots of the law. The limits of a single lecture obviously pre- 
vented a thorough discussion of his numerous judgments, but we feel sure 
that much will be learned by reading all his opinions together, for there is 
in them the germ of a theory of politics and law which marks Bereford as 
a thiner of no little originality. His brilliance seems to have been too 
much for his brother justices, however, and not infrequently we find him in 
a very select minority. But the full bearings of his views upon the rela- 
tions of King, Common Law, and Statutes can only be ascertained when his 
position in the political intrigues of the time has been determined. A third 
mark of distinction which is really of considerable significance is that Bere- 
ford seems to have devoted his whole life to legal work, sitting not only in 
the Court at Westminster but also serving upon countless commissions in 
the country before he was raised to the bench. This contrasts strongly 
with the careers of some of his contemporaries, who reached the bench 
not from the bar, but from the administrative offices of the household. 
John Benstead, for example, seems to have accepted a seat on the Common 
Bench as a sort of honourable retirement after a brilliant career as Keeper 
of the Wardrobe — at that time one of the most important administrative 
positions in the Kingdom. We must therefore credit Bereford with having 
devoted his life to the law in an age when the profession hardly existed, 
= when promotion went frequently to civil servants rather than to 

wyers. 

Although no references to authorities are given, they are easily supplied 
by anyone acquainted with the Year Books. We are indebted to Dr. Bolland 
for a most interesting and lively sketch of a remarkable figure in the legal 
life of the earlier fourteenth century, which will give the reader an ex- 
cellent idea of the better type of mediaeval justice and the problems he 


had to face. 
Tueopore F. T. PLUCKNETT. 
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